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Lukijalle / Preface

Oheinen julkaisu késittdd padosan esityksistd, jotka pidettiin Suomalaisen
Tiedeakatemian satavuotisjuhlallisuuksiin liittyen jarjestetyssd oikeustie-
teen ryhmén juhlakokouksessa. Teoksen rakenne myotéilee toukokuussa
2008 pidetyn seminaarin ohjelmaa, joka siséltyy tdhin julkaisuun.

Tilaisuuden oli suunnitellut oikeustieteen ryhmaén jésenistéd koottu toimi-
kunta, puheenjohtajana professori Erkki J. Hollo. Erityisen kiitoksen an-
saitsee Suomalainen Tiedeakatemia, joka tuki taloudellisesti tilaisuuden jér-
jestdmista.

Témén julkaisun on tehnyt mahdolliseksi Suomalaisen Lakimiesyhdistyk-
sen kustannustoiminta. Kiitos kuuluu toimituskunnalle seké erityisesti toi-
mistopéédllikko Lea Purhoselle, joka on vastannut toimituksellisista seikoista,
ja kustannustoimittaja Pipsa Kostamolle, joka on huolehtinut kirjoitusten
tyostdmisestd. Erdiden kirjoitusten osalta englanninkielisen tarkastuksen on
suorittanut Christopher Goddard. Kdédnnosapuna on toiminut myds VT Sami
Sarvilinna.

This publication consists of the main part of presentations held at the Cen-
tennial Celebration of the Branch for Legal Sciences of the Finnish Acade-
my for Sciences and Humanities. The structure of this book follows the
attached programme of the seminar in May 2008.

The event was planned by a group of representatives of the Branch,
chaired by Professor Erkki J. Hollo. The Finnish Academy of Sciences and
Humanities supported the financial arrangements for the event.

This publication has been made possible by the kind consent of the Finn-
ish Association of Lawyers as publisher to include it in its publication pro-
gramme. Here, thanks go to the editorial board and especially to office
manager Ms Lea Purhonen for her valuable editorial work and to editorial
assistant Ms Pipsa Kostamo who has performed the task of editing the ma-
terial. Mr Christopher Goddard has checked a number of English texts;
many thanks for that. Mr Sami Sarvilinna has also helped with the transla-
tions of abstracts.

Toukokuussa / May 2009
Erkki J. Hollo, Toimittaja / Editor
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Opening Speech

by Prof. Erkki J. Hollo, University of Helsinki

Distinguished Guests, Dear Colleagues and Friends!

The occasion for our event is the centennial of the Finnish Academy of
Sciences and Letters, founded in 1908. This is the first time that within this
organisation an international colloquium for legal sciences has been organ-
ised. We are glad for the support of the Academy, which gives us a platform
to focus on presently challenging legal topics in Europe.

Europe is, generally speaking, our common source of traditions, both
legally and culturally. On the other hand, nothing is obvious when we speak
of the legal future of Europe. What is the role of civil rights, what will be
the common basic institutions, how will social security and civil security be
guaranteed in a global part of the World called Europe?

”Opening Europe” means that a freedom of variations and individual
choices exists. On the other hand, an internal market requires standards,
limits, and adaptation. National systems that discriminate against foreign
actors or that favour nationals must be abolished. European law, which is
still a compilation of national institutions and traditions, is not yet strong
enough to set aside national law. However, a strong tendency exists to-
wards a new structure of supranational ruling under the guidance of differ-
ent European Institutions. We do not know what the commitments in this
process would be.

Therefore it seems appropriate to fix our common concern today, which
is to meet the challenge of Europeanization. [ see there two sides. First, a
strong commitment to what we feel as our common historical heritage with
all its variations. Secondly, the pressure of new institutions, principles, and
concepts, which often are related to market expectations and economic ef-
ficiency. Is this new direction bringing us a new culture of hard law which
undermines traditional individualism and freedom? One could say that tra-
ditional law in Europe is undergoing a process of transformation towards a
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system where reality and efficiency are dominating the content of law. Do
we need a new philosophy of law to cope with demands and challenges
which are no longer under social control?

We see that the questions are numerous. | wish that our distinguished
speakers of today will bring us new wisdom and visions about our position
in the changing legal world of Europe.



R. C. Van Caenegem

Historical Considerations on the Role
of Judges in Europe and America

It would seem that there are two diametrically opposed approaches to the
role of judges, that of the English common law and that of the continental
civil law — the two extremes in my spectrum.

I shall first present the English idea of judges as the “oracles of the law”,
quoting the title of a famous book by J. R. Dawson, The Oracles of the Law
(Ann Arbor, 1968). Sir Edward Coke, who had an encyclopedic knowledge
of the common law, incurred King James I’s displeasure because, in the
king’s words, he was “held too great an oracle amongst the people”' and
Blackstone, in the following century, spoke of judges as “the depositories
of the law, the living oracles. Here the judge is like the Pythian priestess
of Apollo in Delphi who under divine inspiration delivered the oracles,
which were authoritative if not always unequivocal. Here the Bench devel-
ops and creates the common law, which is rightly called judge-made law. I
can refer to pronouncements by the famous Lord Denning, who clearly
believed that the law is what the judge says it is. Or, in his own words, ”No
one can tell what the law is until the courts decide it. The judges do every
day make law, though it is almost heresy to say so™. The judgments of the
Bench are closely argued in learned concurring and dissenting opinions,
made known under their authors’ names. This is the approach of English

' W. Holdsworth: Some Makers of English Law, Cambridge, 1938, p. 46.
2 J. P. Dawson: The Oracles of the Law, Ann Arbor, 168, p. XI.

3 R. Stevens: Law and Politics. The House of Lords as a Judicial Body, 1800-1976, Lon-
don, 1979, p. 490. In the same vein Lord Denning stresses the eminent trustworthiness of
the judiciary. In an interview broadcast by the B.B.C. on 7 November 1982 and conducted
by David Jessel he maintained: ”Someone has got to be trusted, as I said, I think as long as
you have the judges, upright, independent of any government or Parliament, and ready to do
what is right and just, I think trust the judges because that is another important part of our
constitution.”
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common law, one of the great world-wide legal systems of our time, whose
expansion across the continents was recently studied in a truly encyclope-
dic book by the Australian judge McPherson*.

In England the judges have to operate under the law, because of the ’su-
premacy of Parliament”, so that there are limits to their creativity (”judicial
activism”). On a famous occasion Lord Denning had invented a construc-
tion to protect deserted wives which was rejected by the Law Lords as
being a bridge too far. He had ventured on to territory that belonged to the
lawgiver who, as a matter of fact, later adopted his approach as being based
on equitable grounds, and introduced legislation accordingly. Lord Den-
ning was one of the great progressive English judges of the twentieth centu-
ry, whose influence was particularly strong because of his long tenure. He
was an Appellate Judge for thirty-five years, most of that time — from 1962
to 1982 — as Master of the Rolls, i.e. head of the Court of Appeal. He be-
lieved in judicial activism and felt that justice was a law above the law.
”Judges in our society”, he said, ”could remake the body of the law they
administer into what they may approve as a shape of greater justice™. And
again: ”If there is any rule of law which impairs the doing of justice, then it
is the province of the judge to do all that he legitimately can to avoid that
rule — or even to change it — so as to do justice. He need not wait for legis-
lation to intervene, because that can never be of any help in the instant
case”®. In other words, Lord Denning believed in law reform by judicial
decision. However, not everybody shared his faith in the judge as quasi-
legislator and, unfortunately for him, the Law Lords were among his oppo-
nents. This meant that the House of Lords, a superior jurisdiction to Lord
Denning’s Court of Appeal, could overrule his sometimes bold decisions,
and did so repeatedly. This happened, inter alia, to one of his boldest and
most famous inventions, the ’deserted wife’s equity” (1962), such a strik-
ing example of the interplay of the Bench and the legislator that it deserves
to be briefly presented here.

The problem confronting Lord Denning on appeal concerned the right of
the innocent wife, whose husband deserted her for another woman, to stay

4 B. H. McPherson: The Reception of English Law Abroad, Brisbane, 2007.
3> Quoted by Lord Devlin in the Foreword to J. L. Jowell —J. P. W. B. McAuslan (eds): Lord
Denning: the Judge and the Law, London, 1984, p. VIIL.

% Quoted by A. W. B. Simpson: Lord Denning as Jurist, in: Jowell and McAuslan, op. cit.,
pp. 448-449.
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on in the matrimonial home, even though her unfaithful husband was the
sole proprietor or had sold the house or mortgaged it to a bank. A judge at
first instance had decided that the husband, being the legitimate owner, had
a right to evict his wife (possibly even to go and live there with his mis-
tress). Lord Denning felt that this would be an injustice and decided that the
deserted wife could remain in possession. He argued that in this case equity
overruled the strict norm of the law: legal historians will remember how in
the Middle Ages the Court of Chancery — a court of equity — had originated
in order to redress an injustice caused by the common law. Eventually, in
1964, the problem reached the House of Lords (in National Provincial Bank
v Hastings Car Mart Ltd) which, in 1965, unanimously decided for the
Bank that had appealed against Lord Denning’s judgment. The Lords held
that a deserted wife had no equity to remain in the matrimonial home as
against anyone to whom the husband sold or charged it. If the husband
remained himself as sole owner of the house, with title vested in him, he
could not himself turn her out, but others could: the wife had a personal
right as against her husband, but she had no equity — no right at all — against
anyone else. Thus the Lords overruled all Denning’s cases of long stand-
ing’. Fortunately for deserted wives this was not the end. The Lords’ deci-
sion led to so much pressure for legislation to reverse it that Parliament
took up the cause and the law was amended in Lord Denning’s sense. Jus-
tice was done by the lawmaker where the judiciary — or at least its highest
branch — had feared to tread. Redress was achieved by the Matrimonial
Homes Act 1967, which made clear that a deserted wife had a right to stay
in the matrimonial home. It also demonstrated the influence of the judges
on Law Reform?.

The sovereignty of Parliament means that whereas English judges can
review administrative acts, judicial review of the constitutionality of laws
is denied them. It is, remarkably enough, in the main offshoot of English
common law, the law of the United States of America, that judges do have
the power to strike down federal and state laws that go against the Constitu-
tion. Although this power now seems quite un-English, it has paradoxically
historical roots in England. I refer, of course, to the famous dictum of Sir
Edward Coke in Dr: Bonham's Case that "when an Act of Parliament is

7 Lord Denning: The Due Process of Law, London, 1980, pp. 218-219.
8 See the detailed account in Denning, op. cit., pp. 205-224.
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against common right or reason, or repugnant, or impossible to be performed,
the common law will control it and adjudge such act to be void” (1610)°.
American judicial review is based on the fact that the country has a written
constitution, which is — so far — unknown and unwanted in Great Britain,
specifically because that country prefers the supreme power to be in the
hands of elected politicians rather than of unelected judges. I remember
attending an eloquent and profound lecture at Oxford in 1989 given to an
attentive but unconvinced audience by Mr. Justice Brennan of the U.S. Su-
preme Court under the title Why Britain needs a written Constitution. Amer-
ican judicial review, inaugurated by the famous Marbury v. Madison case
of 1803, was based on the not unreasonable premise that every citizen, even
the elected lawgiver, must act under the fundamental law of the land, and
that judges are in the best position to decide on cases of doubtful interpreta-
tion!?, Thus America reached the extreme logical position in the common
law tradition of judicial power. It can, however, be argued that taking a
sound principle to its extreme may lead to absurd consequences. This is, |
feel, what happened when in the debate about the constitutionality of capi-
tal punishment, one judge had to decide on the fate of hundreds of con-
demned people on death row.

Allow me to enter into more detail here. Some time after Roe v. Wade, the
liberal judges on the U.S. Supreme Court thought that the time might be
ripe to rid their country of capital punishment by declaring it unconstitu-
tional. They argued that the death penalty was a cruel and unusual punish-
ment and as such banned by the Eighth Amendment (1791). They had a
point, as many people will agree that putting someone to death — even a
convicted criminal — is a cruel and unusual sanction. The difficulty was,
however, that the Founding Fathers in no way intended to ban capital pun-
ishment, which in the eighteenth century was generally practised, and clearly

° T cannot enter here into the recent discussion around the interpretation of the case, as
reopened by lan Williams: Dr. Bonham’s Case and *Void’ Statutes, in: The Journal of Legal
History, vol. 27, 2006, pp. 111-128.

10 Tt is well known that even before 1803 judicial review was advocated in America and
clearly enunciated, for example, in the Federalist Papers, where we read that "no legisla-
tive act, contrary to the Constitution, can be valid”. It is, however less generally realized
”that already in the 1760’s in France the Physiocrats had clearly stated that judges, before
enforcing the laws, ought to satisfy themselves that the laws... conformed with the dictates
of the natural laws of the social order and of justice” (Charles de Butré in 1768 and Pierre
Samuel Dupont de Nemours in 1767, quoted by J. M. Kelly: A short History of Western
Legal Theory, Oxford, 1992, pp. 279-280).
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accepted as legitimate by a stipulation in the Fifth Amendment (1791). Some
judges consequently argued that the original intent” of the constitutional
lawgiver should be respected and the abolition of capital punishment could
in no way be based on the text of the fundamental law (the “’textualists” or
“intentionalists”). The other side, led by Mr. Justice Brennan, argued that
the court ought to interpret the text of the law in the light of the “evolving
standards of decency” of our own time and not according to the values and
mentality of a bygone age. The liberals lost the battle, but it was a close
thing: the judges on the U.S. Supreme Court almost managed to outwit the
numerous legislatures that had put capital punishment on their statute books.
Four learned judges giving a particular interpretation to four words of the
Constitution almost changed the course of legal history. After a long sus-
pension the final decision came when in 1985 Warren McCleskey’s appeal
reached the Supreme Court, which decided in October 1986 to uphold cap-
ital punishment (after more appeals McCleskey was executed on 25 Sep-
tember 1991)!!. That was the common law.

At the other extreme of my spectrum, my second point, stands the con-
viction that the law is what the legislator says it is, and the judges are mere
mouthpieces, automatons through whose mouths the law, i.e. the lawgiver,
speaks. In every sentence the judge is obliged to refer to the article of the
Code or subsequent laws or royal decrees upon which he based his sen-
tence: he is merely the bouche de la loi'?.

This was the attitude of the French revolutionaries, who dreaded that
conservative courts might, as the old Parlements had done, thwart the zeal
of the politicians who controlled the representative assemblies and in par-
ticular the Convention, which was parliament and government combined.
The one historic power to overcome the conservatism of the Bench was the

' This may be the right place to draw attention to a recent book on the role of judges by the
President of the Supreme Court of Israel (Aharon Barak: The Judge in a Democracy, Prin-
ceton and Oxford, 2006) and to its extensive review by the former Professor of Comparative
Law in Cambridge, J. 4. Jolowicz (European Review, 15, 2007, pp. 265-268). Barak, a
judge as well as a professor of law, believes that within the sphere of the common law, the
Bench is a senior partner and he is sceptical about respecting the original intent of the
legislator: the judge should give the statute a dynamic meaning, bridging the gap between
law and society. He argues that the judge should search for the “objective” purpose of the
statute, which means not a guess or conjecture about the original intent of the legislature”.

12 Montesquieu: Esprit des loix, XI, 6 : «Les juges de la nation ne sont que la bouche qui
prononce les paroles de la loi, des étres inanimés qui n’en peuvent modérer ni la force ni la
rigueury.
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lawgiver. Hence the club of the Nomophiles in revolutionary Paris and their
appeal to restrict the judges and to turn them into mechanical bouches de la
loi, hence also Napoleon’s edict against commentaries on his codes'3. This
revolutionary and Napoleonic attitude was, as is well known, continued by
the professors of the nineteenth-century Ecole de I’exégése, who did not
teach the law but the code.

So far I have been talking about two contestants for control of the law,
the judge and the lawgiver. There is, however, a ”third man” involved, to
whom we shall now turn our attention. I mean, of course, the legal scholar,
the number three in the triumvirate of judges, legislators and professors!4,
There is indeed such a thing as professor-made law, comparable with its
well known judge-made and legislator-made counterparts. The Law Facul-
ties have for centuries influenced the practice of the courts, since judges
and barristers have sat ad pedes magistrorum and there drank the milk of
legal wisdom and set their first steps on the road to eminence in their re-
spective fields. And long after their student days they still consulted some
famous Traité éléementaire de droit civil, written by one of their illustrious
law teachers. The latter’s alumni who became politicians and lawgivers
also took their lessons to heart, and let us not forget that lawyers have for a
long time been the single largest group in our modern parliaments.

But there is more to it than that. The professors not only influenced judges
and lawmakers, they literally created law themselves. I remind the reader of
the ius commune, the product of the medieval Schools, and of the Biirgerli-
ches Gesetzbuch that, although formally proclaimed by Parliament, was es-
sentially the product of the pandectists, the School of German professors who
brought Roman and neo-Roman law finally to its systematic perfection.

In all these cases the scholars inspired the kings or parliaments to give
their teaching the authority of the law: the Faculties themselves had no
power to do so. There is, however, one remarkable exception here: I refer to
the great medieval popes who had been scholars before they sat on St. Pe-
ter’s throne and became legislators for the Roman Church!>. As they were

13 No judge should be allowed to interpret the law, which was un terrible droit, according to
J. J. Garat-Mailla in the Tribunat in 1801 (K. M. Schénfeld: Montesquieu en “’la bouche de
la 10i”), Leiden 1979, p. 74.

14 For a detailed analysis see R. C. Van Caenegem: Judges, Legislators and Professors.
Chapters in European legal history, Cambridge, 1987 (Goodhart Lectures 1984—1985).

15 T remind you of Alexander III, Innocent III and IV, Gregory IX and Boniface VIIL
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also supreme judges, we have here a unique combination of the lawgiver,
the judge and the scholar in one person. Here at last it was la doctrine au
POUVOIFr.

My Parisian colleague and eminent canonist, Professor Anne Lefebvre-
Teillard, has recently devoted an excellent paper to this phenomenon under
the title L autorité de la doctrine en droit canonique classique'®. The au-
thor, who studies the classic age” of canon law, i.e. from Gratian to the end
of the fourteenth century, explains that the great professors of that period
based their authority on the "holy texts” they quoted in their lessons!’, but
also on the logical quality of their teaching. Their commentaries and inter-
pretations demanded respect non ratione imperii, sed imperio rationis. The
impact of the Schools on the courts was so strong that John Andrews (f
1348) thought that judges who did not follow the communis opinio doc-
torum ought to be disciplined. It is true that in the following century the
rota romana, speaking for the pope, acquired an authority superior to that
of the doctors, but then that court was itself packed with eminent jurists.

From what I have just said it should be clear that the impact of the schol-
ars was comparable to that of the judges and the lawgivers: they were equal
competitors in the struggle for control of the law. One qualification is, how-
ever, in order here: my picture applies only to the Continent of Europe, not
to the land of the common law. In England, until quite recently, no judges
had obtained a degree in a Law Faculty, for the simple reason that until the
second half of the nineteenth century there were no such Faculties, and
even afterwards future solicitors, barristers and judges did not study law at
University — it was only after the Second World War that obtaining a law
degree at university became id quod plerumque fit. As to the members of
Parliament in Westminster, the holders of a law degree are rari nantes in
gurgite vasto. The prestige of law professors is consequently low, infer alia,
because the common law’s approach is non-theoretical'®. When in 1826
John Austin, a great theoretical jurist and acquainted with German doctrine,

16 In Revue d’histoire des facultés de droit et de la science juridique, 27, 2007, pp. 443—
457.

17 Simple material access to those sacred texts was, in an age that knew no paperbacks, a
costly privilege: as Professor Lefebvre-Teillard points out, it took a year and a half to pro-
duce a single copy of Gratian’s authoritative, and admittedly voluminous, collection.

18 When in 1984-1985 I lived in Cambridge as Goodhart Professor of Legal Science, peo-
ple would come up to me and ask in a puzzled way “what is legal science” — clearly an
unfamiliar notion!
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became professor of Jurisprudence in London, so few students turned up
that in 1833 he gave up his chair and was eventually put on a commission of
enquiry into the state of Malta!®. This does not mean that legal scholarship
is unimportant in England. On the contrary, it is of the highest order and
enjoys universal prestige, but it is to be found in the learned and closely
reasoned opinions produced by the Bench.

We have seen how behind the three traditional sources of the law — legis-
lation, case law and doctrine — three powers in the state are vying for con-
trol: politicians, judges and professors. Conflict between the Crown (gov-
ernment and Parliament) and the Bench is endemic. As two competing pow-
ers at the head of the state is not a satisfactory situation, various solutions
have been tried. One way was to have the king himself as the highest judge:
one person combining the two functions precluded all possible conflicts of
interest. We all remember stories of St. Louis sitting in judgment under the
oak tree of Vincennes. We have all heard of the king being the lex animata.
Nor was this a medieval peculiarity, for modern Europe witnessed the same
situation. We know how Frederick the Great of Prussia did not hesitate to
reprimand judges who had failed in their duty and to use his personal Macht-
spruch against their Rechtspruch (we remember the tragic fate of Hans Her-
mann von Katte who was sent to prison by the judiciary, to the displeasure
of King Frederick William I who, as supreme judge of the nation, pro-
nounced the death sentence on the young man, who was duly executed on 6
November 1730). In the same vein Adolf Hitler, in a famous Reichstag
speech in 1934, justified the killings in the "night of the long knives” by
proclaiming himself ’des deutschen Volkes oberster Gerichtsherr”.

In the same line of thinking the king could dismiss recalcitrant judges,
who were considered servants of the Crown. Thus chief Justice Markham
of'the King’s Bench was dismissed in 1469 because he refused to betray the
law and find someone guilty of treason®’. And thus, on a more famous occa-
sion, King James I dismissed Sir Edward Coke. In nineteenth-century France
a change of regime could lead to a thorough shake-up of the Bench, as

19 See the recent contribution by M. Senn: Legal education in England and the German
historical school of law in the nineteenth century, in A. Lewis et al. (eds), Law in the City.
Proceedings of the Seventeenth British Legal History Conference, London, 2005, Dublin
and Portland, OR, 2007, pp. 249-261. The author maintains, as against Peter Stein, that the
influence of Savigny’s School was limited, and that no real and full reception took place.

20 Holdsworth, op. cit., p. 56.
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happened some years after the fall of the Second Empire. As soon as the
Third Republic was firmly established, in the period 1879—1883, areal révo-
lution judiciaire took place. It was more than an ordinary épuration or chasse
a I’homme, such as successive regimes had witnessed ever since the Revo-
lution, when “undesirable” judges, who had been on the wrong side of the
political spectrum, were dismissed?'.

As to our own time, you will have followed with great interest the events
in Pakistan where on 9 March 2007 President Pervez Musharraf suspended
chief justice Iftikhar Mohammed Chaudhry who was, however, on 20 July
2007 exonerated and reinstated by the High Court of Pakistan, whose Pres-
ident he is: a striking illustration of the ancient tug-of-war between the
executive and the Bench, which modern liberal democracies have over-
come by guaranteeing the independence of the judges.

But what about the tug-of-war between learned jurists and the “powers
that be”? We have already seen how judges could be dismissed by disgrun-
tled kings, but the same thing could happen to scholars. Let me remind you
of the famous Gottinger Sieben, the seven professors in the University of
Gottingen who in 1837 signed a declaration of loyalty to the liberal consti-
tution of the realm, which King Ernest Augustus had autocratically abol-
ished. The seven were dismissed and two of them were even banished for
treacherous and revolutionary behaviour (the reader will be comforted to
hear that they all were later given chairs elsewhere).

Modern dictators found the law and learned lawyers a nuisance. Stalin
sent two of the authors of the constitution of 1936 to their death and Hitler’s
Party had early on demanded (art. 19 of the Party programme of 1920) the
replacement of Roman law by a German community law — a declaration of
war on the Professorenrecht of the Biirgerliches Gesetzbuch. Consequent-
ly, in June 1933, five months after Hitler’s appointment as Chancellor, the
Academy for German Law was founded and given the task of drafting a
Volksgesetzbuch: ’people’s law” was to replace ”lawyers’ law”. The learned
members of the Academy were led by Dr. Hans Frank, whose respect for
basic legal values was eventually to lead him into conflict with the regime,
so much so that in the summer of 1942 he gave lectures at the universities
of Berlin, Vienna, Munich and Heidelberg protesting against the excesses
of the regime and stressing that ”without the law society was impossible”.

21 We follow here J.-P. Royer: Histoire de la Justice en France, Paris, 2001, pp. 616-622
and 629-642.
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The dictator’s reaction was immediate and Dr. Frank was dismissed from
his post as President of the Academy. His successor, Otto Thierack, ex-
plained to the academicians that "the creation of the law was no science and
no purpose in itself, but a task of political leadership and ordering”: in a
conflict with political leaders the scholars were the underdog and they should
realize it, just as the nineteenth-century judges??. Had not the professors of
the Ecole de I’Exégése been the self-professed slaves of Napoleon’s Code??

The chance of a king being a jurist was very slim. Alfonso X the Learned
(ruled 1252—-1284), who issued the Siete Partidas for the kingdom of Cas-
tile, comes to mind; his ”lawbook” looks rather like a textbook — in the
vernacular — of Roman law. However, Alfonso, possibly the most learned
of all medieval kings, was no trained lawyer.

One has to turn to the Church to find a succession of leaders who were
also jurists or had even been professors of law before becoming pope. May
I remind you of Alexander III, the first glossator of Gratian’s Decretum,
author, before 1148, of a Summa on canon law, and professor at Bologna?
And of Innocent 111, who studied theology in Paris and law in Bologna, and
who ordered the Compilatio I1I° with his decretals of the period 1198—1210?
And of Innocent IV, Bolognese professor and author, inter alia, of an exten-
sive Lectura on canon law, written c¢. 1251, during his pontificate (1243—
1254)?

Allow me now to focus on a particular aspect of the role of the jurists, i.e.
their legitimation. On what is their claim to be the leading lights for judges
and lawgivers based? The medieval “founding fathers” of the ius commune
had a clear and convincing case, as they were the high priests who knew the
secrets of the holy lawbook of Emperor Justinian. It enjoyed absolute au-
thority, just as other texts from Antiquity which medieval people so deeply
venerated, so that the scholars who had fathomed its meaning and unrav-
elled its mysteries enjoyed great prestige. The jurists of the School of Nat-
ural Law were similarly influential, because their teaching was based on

22 See on all this R. C. Van Caenegem: European Law in the Past and the Future. Unity and
Diversity over Two Millennia, Cambridge, 2002, pp. 100—102.

23 Today the judges are slaves no more. ”Case law indeed, today, is fully recognised as a
formal source of the law in the sense that judges indeed *'make’ law and not only find and
apply it” (G Martyn: The Judge and the Formal Sources of Law in the Low Countries (19—
20™ centuries): From “Slave” to “Master”?, in: W. H. Bryson and S. Dauchy (eds), Ratio
Decidendi. Guiding Principles of Judicial Decisions. I: Case Law, Berlin, 2006, p. 214
(Comparative Studies in Continental and Anglo-American Legal History, 25/1).
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reason and was rightly called the Vernunfirecht. 1 refer here to Hugo Gro-
tius, whose work on Roman-Dutch law became authoritative in the law-
courts of Holland and South Africa, without ever being promulgated by a
legislator. The trouble with the law of reason was that not everyone agrees
as to what is rational and what is not. There was here no ’holy book’ which
one could quote, as one quoted the Corpus luris.

The problem becomes even more intricate and the uncertainty even greater
when we meet the romantic notion of the Volksgeist as the mainspring of
the law of the nation. And when I mention the Volksgeist (the “spirit of the
nation”)?*, I, of course, have to discuss Friedrich Carl von Savigny (1778~
1861). This celebrated jurist was a great romanist and civilist, author of Das
Recht des Besitzes (1803), the Geschichte des Romischen Rechts im Mittel-
alter (6 vols., 1815-1831) and the System des heutigen romischen Rechts
(8 vols., 1840-1849), on the strength of which he can be called the foun-
tainhead of the German pandectists of the second half of the nineteenth
century. In 1810 Savigny was given the chair of Roman law at the new
University of Berlin. He acted as a judge in various capacities and was one
of the top administrators of the kingdom of Prussia and close to the monar-
chy. He seemed predestined to devote his life to the professorial ius com-
mune and usus modernus as the natural foundations of the future law of his
country.

It comes therefore as a surprise that, instead, he advocated the national
spirit (which he initially called Bewusstsein des Volkes and only later, in
1840, Volksgeist) as the mainspring of the legal consciousness of the peo-
ple?. The law — one recognizes the ideas of Herder and Hegel — was but one
of the manifestations of the central cultural element, the Volksgeist. This
law, produced by the nation, grew organically in the course of the centuries
and was the fruit of history. As such it was the opposite of arbitrary legisla-
tion issued by overbearing rulers, particularly in the form of sweeping co-
dification. The spirit of the German people was preferable to the will of a
French emperor who had crowned himself.

24 An earlier term for the Volksgeist was the Nationalgeist, which F. C. von Moser had
borrowed in 1761 from a translation of C. A. Helvétius’s esprit de la nation. Volksgeist as a
variant of Nationalgeist was introduced by J. H. Campe in 1794 (See Handworterbuch der
deutschen Rechtsgeschichte, V, 1998, col. 189-190).

25 Georg Friedrich Puchta (1798-1846) was the first to give, under the influence of Hegel
and Schelling, a legal content to the terms Volksgeist, Volksseele or Volksiiberzeugung.
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It is on this terrain that we discover Savigny’s political motivation: he
was a German patriot and a conservative nobleman who abhorred the French
Revolution and all its works, especially the egalitarian Code Napoléon. It
was during his country’s conflict with France that Savigny’s stance was
forcefully expressed. Law being the product of history, it was understanda-
ble that Savigny, together with G. F. Puchta, founded the Historische Rechts-
schule, the first volume of the Zeitschrift fiir geschichtliche Rechtswissen-
schaft appearing in 1815. Around that time, in 1814, he published his fa-
mous onslaught on codification, the Vom Beruf unsrer Zeit fiir Gesetzgebung
und Rechtswissenschaft (a response to A. F. Thibaut’s plea for a German
civil code). Savigny condemned the code as an anorganic arbitrary product
and extolled the Bewusstsein des Volkes as the source of the law, which is
nourished by the life of the nation: as in its language, culture and religion,
the national character manifested itself in the law. Savigny’s interest in
Germany’s heritage meant that he is a figure-head for the germanists as
well as the romanists.

Having extolled the law of the people, Savigny faced the question as to
what future there was for legal scholarship. If German Volksrecht prevailed
over Roman Juristenrecht, what was the role of aristocratic jurists, steeped
in the Corpus luris, like Savigny himself? It is obvious that the great ro-
manist had worked himself into a dilemma, and all that because of a hazy
concept such as the Volksgeist, which to modern jurists — like Georg Jel-
linek — is a mere “phantom”. Politics had led to some strange twists in
Savigny’s thinking or, as Allen put it, he had much ado to remain consis-
tent with his own principles?¢. He found a solution in his belief that the
elite of jurists had the technical knowledge to refine and elaborate the rules
of conduct of the people, which they represented: as culture became more
complex, various classes had to fulfil various specialized tasks. Thus a no-
bleman and scholar could be the spokesman and representative of his — to
some extent still illiterate — countrymen. It was in his criticism of Thibaut
that Savigny had explained that the law originated organically and neces-
sarily from the quiet strength of the people, finding its source in the ge-
meinsame Ueberzeugung des Volkes®'.

26 C. K. Allen: Law in the Making, Oxford, 1964, p. 89.

2T P. Caroni: Savigny und die Kodifikation, in: Zeitschrift der Savigny-Stiftung fiir Rechts-
geschichte, 82, 1969, pp. 133—134.

12



HISTORICAL CONSIDERATIONS ON THE ROLE OF JUDGES IN EUROPE AND AMERICA

Iintend now to leave the safe field of facts and dates for the more hazard-
ous terrain of speculation. Having described what happened, I now intend
to pose the question why it happened, assuming that things do not — or not
all — happen because they had to happen. Question marks could be placed
behind any number of the events in my exposé, but I will limit myself here
to a single one: why did England become the land of judge-made, Germany
of professor-made, and France of lawmaker-made law? There is no need to
expatiate on the role of judges in the fatherland of the common law, and it is
equally well-known that the Biirgerliches Gesetzbuch is fundamentally
based on the fruits of the Pandectist School. As to post-Ancien Régime
France, the Revolution, distrustful of the old Parlements, was keen, as we
have seen, on restricting the judges, whereas Napoleon forbade the jurists
to write commentaries on his codes, all of which left the legislator in sole
control (or so he hoped). Moreover, the old Law Faculties had been abol-
ished in 1793 and replaced in 1804 by strictly controlled écoles spéciales
de droit, technical colleges where there was no place for the idéologues, so
detested by Napoleon.

In order to find out why the law of these three European countries, which
had so much else in common, took such different roads, we must, of course,
consult history (there is no need to waste time on the ”national genius” or
other Volksgeist-like phantoms). The history books show that in the early
Middle Ages the three countries shared the same customary law. The ensu-
ing separation was brought about by three political moves with far-reach-
ing consequences.

In twelfth-century England, where a strong monarchy ruled over an old
unified and well structured land, King Henry II’s government embarked on
a thorough modernization of the law and the courts. An elite of professional
royal judges, sitting at Westminster or travelling around the country, ad-
ministered a new system of prompt redress for an ever growing number of
complaints and using a rational mode of proof. This law applied equally to
the whole of England, so that it was a truly "common law”. It operated with
native procedures, i.e. the royal writs and the jury, and owed little or noth-
ing to Roman law. Already at the end of Henry II’s reign it had taken such
definite shape and become so embedded in the life of the nation that it was
described in an authoritative lawbook known as Glanvill. This English com-
mon law, administered by a small group of highly professional judges, was
to flourish for many centuries, which is why it is still fundamentally judge-
made.
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In the thirteenth century Roman law, as discovered, taught and glossed in
the twelfth, began to influence legal practice on the Continent, at first in the
Church courts, then in the higher courts of the kingdoms. It also influenced
royal legislation. Following the lead of Bologna, numerous Law Faculties
instructed growing numbers of jurists in Roman law. The impact of this ius
commune became so considerable that towards the end of the fifteenth cen-
tury the German Empire introduced it as its national law - a momentous
political decision which necessarily led, in Dawson’s phrase, to the tri-
umph of the learned men”?®, who alone were familiar with the intricacies of
Roman law and its glosses, treatises and disputations, which is why Ger-
man law is professor-made. It is therefore quite rightly that Professor Ewoud
Hondius in a recent article went so far as to call Germany, legally speaking,
a ’professor-dominated society” (Professorengesellschaft), quoting a pro-
fessor, Claus-Wilhelm Canaris, a judge, Lord Denning, and the leading au-
thor of the Code civil, Jean Portalis, as outstanding representatives (Ur-
bilder) of their respective countries.?’

Around the time of the German Rezeption France took a different road.
The government decreed the homologation of the ancient regional customs,
so that the country, in contrast to England and Germany, lived on with the
old diversity of coutumes and during the Ancien Régime never achieved
the unification of French law (in spite of some partial codifications). The
breakthrough came with the Revolution which, as we have seen, led to the
downfall of judges and learned commentators and the triumph of the law-
giver and his civil and criminal codes.

I do not pretend to have the one and only answer to my question about
causality, but I hope to have uncovered one of the — no doubt numerous —
possible approaches to this historical problem. More specifically, I hope to
have shown that the tortuous paths of the law belong to political as well as
cultural history.

28 Dawson, op. cit., p. 196.

2 E. Hondius: Die Errungenschafien der deutschen Zivilrechtswissenschaft: ein Blick aus
dem Ausland, in: A. Heldrich et al. (eds), Festschrift fiir Claus-Wilhelm Canaris, I, Munich,
2007, pp. 1136-1137.
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In the Footsteps of the New Rhetoric

Stephen Toulmin, a distinguished contributor to the theory of argumenta-
tion, has written the following lines on the possibility of understanding
another person:

If we accept the formal pattern of mathematical and scientific theory as the
only acceptable varieties of “rational demonstration”, therefore, we shall
be driven to the paradoxical conclusion that the best of us do not really
”know” what other people’s states of mind really are, even in the most favo-
rable situations.

Toulmin proceeds to note that ’scientific”” methods, that is, the mathemati-
cal-positivist model of science, are of no help to us as we try to ’read” a
person’s unconnected sentences, gestures, expressions or other kinds of
behavior to provide us some clues about what he means. What is it that
makes this process impossible? Toulmin has an answer ready at hand. It is
closely related to the proposition made at nearly the same time in the 1970°s
by Georg Henrik von Wright concerning the understanding of human be-
havior. Toulmin pinpoints the difficulty on “the ambiguity of all individual
signs and features when taken separately”.

But what, in the end, is “understanding”? What kind of research does it
demand? What kind of truth does it produce? All these questions are un-
leashed at the moment one adopts the thoughts of Toulmin, von Wright or —
especially when it comes to law — Chaim Perelman. Since my theory rests
largely on the influence of Perelman, his ideas demand closer attention,
especially as they point out the ways and manners in which the legal posi-
tivism represented by Alf Ross leaks.

Thinking back to their school history books, many are likely to remem-
ber the story about an Athenian called Demosthenes who suffered from
weak rhetorical skills. He decided to overcome his faults and went to the
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sea-shore. As the waves rumbled he put stones in his mouth and began
practicing. Demosthenes’ perseverance was rewarded and he became one
of the great orators of his time. The story skillfully describes not only te-
nacity and sense of direction but also one specific cultural feature charac-
teristic to ancient Greece. This feature is the important role of speech and
oratorical skills. It follows from this that speech was more important than
writing in managing public affairs. It’s no wonder that rhetoric was one of
the great virtues for the Greek.

The skill of speaking, rhetoric (rhetoriké in Greek) has been defined as
eloquence or influential speech. To be more specific, rhetoric in this sense
is a group of rules and principles through the use of which a speech can be
made aesthetically pleasing and influential, efficient. For the people in an-
cient times rhetoric was more than anything a practical affair. The Greek
though of it as technique (fekhine), while the Romans described it as an "art”
(ars).

The most significant developer of rhetoric was, without a doubt, Aristo-
tle (384322 BCE). He set apart three types of rhetoric: the political speech
(deliberative), the judicial speech (forensic) and a type of speech concerned
with ceremonial events, in which the orator’s objective is to prove his skills
and abilities as a speaker (epideictic). In the first two cases the core is in
developing a solution to a problem and making the public believe it by
directing their opinion with rhetorical means. In ceremonial affairs rhetoric
is used to make people admire the skills of the speaker. For example, when
discussing a judicial speech, Aristotle advised the use of certain specific
means in order to guarantee the outcome. The point of departure is in taking
account of every essential aspect of the topic. In modern times, we might
say that the speaker has to know how to recognize the problem, to concen-
trate on the essential. Aristotle developed specific techniques for these oc-
casions. He thought that the speaker has to master certain manners of treat-
ment in order to have something to say about different matters. Those man-
ners are processes of thought that always take off from some place, figura-
tively speaking. These places, or points of reference, were called topoi (plural
of topos).

What follows can be taken as examples of topoi. Sometimes it is useful
to set off from juxtaposition, such as large/small or expensive/cheap. One
application could be the reasoning often used by lawyers: if a greater wrong
is allowed, the lesser wrong must be allowed as well. The relation of cause
and effect can also be a topos, as can the conceptual pair of common/specif-
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ic. They are places from which the speaker can begin his argumentation.
For example, he can take specific case as his point of reference and then
proceed to the common. In addition to topoi, perhaps the most crucial as-
pects of Aristotle’s rhetoric are the proofs, since they are the means by
which one can give rise to acceptance among the public. Examples of proofs
are generalization (induction) and logical verification (deduction). Never-
theless, Aristotle also thought that a speech and a good orator always have
to make the audience emotionally convinced as well.

A good speech has to be outlined clearly (dispositio), in addition to which
its language has to be put into a beautiful form that is easy on the ears. This
is the elocutio-part of the speech, the finishing touch. Since speeches were
not written down in ancient times, one also needed various techniques of
memorization. Only with their help could the orator concentrate all his skills
on speaking and on winning over the public.

Rhetoric didn’t have such a good reputation in antiquity. In his dialogue
Gorgias, Plato paints a devastating picture of the titular person, the greatest
sophist speaker, even though it has been said that it was Gorgias who real-
ized that speech can even be used to produce fraud and make people believe
a lie. This was the reason Socrates thought that the sophists’ rhetoric was
only flattery and impersonation, being nowhere close to influencing and
persuasion. These masters of rhetoric lacked what is most important: the
knowledge of the good, the truthful and the right. At their worst, the soph-
ists taught that an opinion could be defended at any cost necessary. To em-
phasize: a good speaker had to know how to turn black into white.

As the significance of the speech as an influence on public opinion waned
more generally in the Roman age — speech was partly replaced by written
text — rhetoric began to acquire more and more negative connotations. Lat-
er on, it disappeared from the public scene and moved into (monastery)
schools, where, as in universities, it was for a long time regarded as one of
the seven liberal arts. The radical change brought on in the 13th century
through the development of cities transferred the church into the center of
the village, so to speak. The cathedral replaced the monasteries, giving birth
to the sermon tradition as a counterbalance to seclusion and keeping rheto-
ric alive through the early Middle Ages. Still, rhetoric would have to step
aside little by little and give room to more important issues. It has been said
that rhetoric became art for art’s sake and finally its destiny was complete
disappearance from the group of important subjects taught in schools. Thus,
rhetoric was covered by the merciful pastel dust of history.
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The return of rhetoric into the legal context actually occurred only after
the Second World War. Perhaps it is appropriate to associate this turn with
the name of the German Theodor Viehweg, whose book ”Topik und Juris-
prudenz” from 1954 has been reprinted four times and been translated to
languages that include Italian, Spanish, Serbo-Croatian, Japanese and Eng-
lish (1993). This presentation doesn’t offer space to develop Viehweg’s cen-
tral idea any further, so I will make do with the following remark.

Legal thinking isn’t logical from top to bottom. When solving a legal
problem a lawyer doesn’t act according to the classic syllogistic model.
Even though being logical is obviously a lawyer’s virtue as well, law is
”something more”, something other than deductive reasoning. Legal dis-
cretion is problem-directed and “topical”, developing its arguments from
a certain point. This is the very thing that provides the connection with
rhetoric. Nevertheless, even as Viehweg connects his thoughts to the an-
cient tradition of rhetoric while providing a detailed description of its
development and characteristics, he still makes a decisive break with An-
tiquity. For Viehweg, rhetoric is no longer the art of speaking or persua-
sion: it is action, where argumentation holds a crucial position. To put the
point differently, for Viehweg, rhetoric is a form of thinking, not a form of
speaking. In this specific way, Viehweg can be held as a significant think-
er in the development the influence of which reaches all the way to present-
day Finland. To quote Chaim Perelman, 1 call this development the new
rhetoric.

Perelman was a full-blooded philosopher and a philosophy professor,
but he was a lawyer by education. This becomes clear in his unceasing
interest in legal thinking. Therefore, there is much reason for calling his
thinking not just moral-philosophical, but legal-theoretical as well. For Perel-
man, the basic question was: can the goodness or inferiority of value-goals
be judged, and if this is possible, then what is the theoretical nature and
structure of this judgment? He himself claims that this problem was of ut-
most importance to him after his dissertation on Gottlob Frege’s logic had
been finished.

Perelman set out from the thought that logic can in no better way than
empirical research answer the problem of the goodness/inferiority of value-
goals. Logical reasoning is always valid but it is also tautological and in
this sense empty. Two plus two equals four: no more, no less. One can’t
draw on actual reality to provide an answer for what is good or bad, beauti-
ful or ugly, right or wrong, just as one cannot find out what should be done
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or what is allowed or forbidden. If we are at an exhibition, looking at a
painting that we perceive as beautiful, our stance cannot be explained by
referring to certain empirical facts except if we have attached the descrip-
tion of beauty to a definition. Only then can we state with empirical means:
this painting fills the criteria of the definition. It is beautiful. In any other
sense, the beauty-test won’t work empirically.

In this case Perelman whole-heartedly agreed with the thoughts of David
Hume. The so-called Hume’s guillotine cuts the actual world and values
apart from each other. The way things are can in no way be used to draw
thoughts on how things ought to be. The sun rises every morning, but it
doesn’t follow from this that the sun should — in a normative way — rise in
the morning. It either is or is not in the sky, fully detached from the wants
and hopes of men. To follow on this remark it should be said that one day
the sun won’t be in the sky, even if the world spirit” ordered it. On the
other hand, there probably won’t be humans around to worry about the sun
dying out when it happens.

When applied with law, Perelman’s conception means that legal discre-
tion is neither (purely) logical reasoning (deduction; demonstration) nor
reasoning from generalizations to individual instances (induction). The
thought of lawyers is on a “’third way” between these points. This is what
Perelman called argumentation. He saw that the manner in which an inter-
pretation is justified and well-argued is not a composite of logical deriva-
tion, the rules of which have been given in advance but is put together from
more or less efficient argumentation.

For Perelman, the success of the speaker or writer in his speech or writ-
ten text wasn’t essential or even important. What was important was the
weight of the presented arguments. Here Perelman stands apart from some
of the other classics of rhetoric, like Kenneth Burke, who wasn’t interested
in the ”goodness” of argumentation, for he was more drawn to the hidden
“rhetoricity” of our presentations, especially regarding the force and cun-
ning inherent in rhetoric expressions. Once he has set his sights on the pre-
conditions for ”good” argumentation, Perelman takes an important step. He
focuses his theory especially on how mutual understanding between peo-
ple can be reached on such difficult matters as values, morality or law.
Perelman’s answer is typically derived from the teachings of the new rhet-
oric: Mutual understanding can only be reached through argumentation,
which includes arguments, counter-arguments, additional questions and the
explanation of all these areas.
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This is the very idea that links the new rhetoric and the modern theory of
argumentation. For example, juridical interpretation stands tall or falls in
relation to its justification. Perelman saw the same in the area of morality.
In this case, what is important is not the opinion on morality per se, for
example, whether committing a certain act is morally justified, but the ar-
gumentation behind the moral standpoint.

Perelman calls this third way that comes naturally to reasoning in moral-
ity and law dialectic. What is sought in this context is the acceptance of
claims that might be controversial through the presentation of arguments
that can be more or less forceful but never purely formal. Argumentation is
explanation for and against something, pro & contra.

It has been said that this is Perelman’s greatest achievement as a philos-
opher. He disproved the idea of rhetoric as nothing but an eloquent tool for
persuasion and returned it to its roots, to a question on the ways of convinc-
ing the receiver of the expression. The goal of argumentation is not persua-
sion, manipulation or mental intimidation. It should aim for credibility; for
the receiver to commit to the result through the power of the arguments, not
because the person giving the arguments is in a position of authority or
backed by potential force. Both the process of argumentation and the end
result have to be legitimate.

Perelman is correct to point out that it was Aristotle who originally chose
to separate rhetoric and dialectic, even as he thought that the two were
related, more or less adjacent pairs. In Perelman’s own words: Dialectic
deals with arguments used in disputes and bilateral conversations, while
rhetoric focuses on the techniques of the public speaker as he speaks to a
crowd of laymen gathered together in a public space, not equipped to fol-
low more complicated reasoning.

Another turning point of rhetoric that should be held as Perelman’s achieve-
ment is in his way of focusing on arguments presented to experts, not laymen.
Dialectic is the speech of one expert to another. That is why it is well-suited
for lawyers among others or perhaps them especially. While solving a legal
problem, a lawyer isn’t persuading others to assume his viewpoint, for he is
trying to convince them — at least this should be his goal. The work of con-
vincing others is achieved rationally, with respect to certain principles of rea-
sonable conversation and by presenting contentual arguments. Among law-
yers, arguments have commonly been called sources of law.

To simplify the point, legal discretion is like a game of chess where the
principles of rational discretion are the rules and sources of law the piec-
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es which the lawyer moves in the ways pointed out by the principles.
Each move is either for or against the statement. The sum of the move-
ments produces the whole, which we call the legal explanation of the
solution.

Perelman saw that the presentation of arguments is always a dialogue.
No one speaks or writes to himself. This point provides an interesting con-
nection with the question of the impossibility of a private language, pon-
dered by Ludwig Wittgenstein: Argumentation is always a social matter
and a part of human communication. Therefore it always has to take place
through some shared language. Law is not only a societal matter, for it is
also communal and social, and through this fact it is unavoidably one form
of both sociality and social interaction — communication, when it comes to
language. It is naturally also a form of power, for coercion as an element of
the use of power is inherent in law as law would at best be morality without
this connection. For this reason the Perelmanian and Aristotelian rhetoric
(dialectic) is closely linked with the theory of communication. Taking all
this into account, it is no wonder that rhetoric after Perelman has turned
largely into a theory of communicative rationality in the hands of Jiirgen
Habermas and Robert Alexy.

Conceptually, the Perelmanian dialogue includes two sides: Side A is the
presenter of an argument, for example a conception on the interpretation of
statute T, and side B the receiver, that can be an individual, a group or a
community, even a universal community covering all peoples. Perelman
called the receiver an audience. The idea of the conversational process is
easy to grasp by focusing only on dialogue between two persons. A is the
interpreter, B the receiver, i.e. audience. In this case, the core of legal dis-
cretion is squeezed into the question: What means are necessary to con-
vince B of the validity of A’s interpretation? The question splices the old
rhetoric away from the new and makes a conceptual difference between
speech-skills and argumentation. As speech-skills, rhetoric persuades and
coaxes; it might flatter, manipulate or even invade the most sensitive areas
of human privacy by shaping emotions. The new rhetoric stays far away
from these matters. It deals with convincing the other party (audience)
through the strength of the argumentation. When the argumentation is
weighty enough, the receiver either accepts the presented idea as it is, bring-
ing forth a (genuine) consensus on the matter, or is ready to make a fair
compromise. The result is accepted because of the strength of the argu-
ments, not because of the person presenting them.
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This provides a new viewpoint also on the way Perelman separates dem-
onstration (logical reasoning) and argumentation from each other. In dem-
onstration, one follows certain rules of reasoning to arrive at formally true
statements. Argumentation, on the other hand, consists of movement in a
world of substantial “truths”, thus giving rise to the problem of whether
conceptions concerning values, morality or law can be ”true” or only more
or less thoroughly explained. This question is important because legal in-
terpretative arguments cannot be justified with reference to the empirical
reality. A statement on the content of law has no correspondence” with
external reality. There is no use with the concept of truth in legal science
understood as an interpretative science.

1lkka Niiniluoto (1980) is right to point out that the concept of truth should
be defined specifically in a ”Tarskian” sense, that is, with the use of corre-
spondence. This is why talk of “legal truths” doesn’t carry any weight.
Rhetoric argumentation belongs to another matter, which I have called "cer-
tainty” in my previous writings. In this way, Perelman’s terminology dif-
fers from the one taken in this work.

In this context, Perelman himself speaks of the probability produced by
argumentation, just like Alf Ross. Still, this expression isn’t very accurate
in describing the setting in the study of law. At its core, probability is a
quantitative concept. When associated with legal comments, probability
has more to do with legitimacy than mathematic-statistical probability. From
beginning to end, argumentation is about what is acceptable at a specific
occasion. Argumentation strives to ”bring together” the presenter and the
receiver in a way that results in not only one person understanding the oth-
er’s claim but also in an adequate mutual understanding.

What proved to be troublesome for Perelman was that each opinion giv-
en to an actual group turns into persuasion in practice. The presenter of the
argument can’t (at least this is often the case) separate rational and non-
rational arguments, and this also stands for the receiver. Dialogue often
includes prejudices, unfounded beliefs, impressions, emotions and will.
Argumentation is distorted into rhetoric in its eloquent sense. Even though
all speech and writing is directed at someone (an audience) it cannot, as a
theoretical concept, be an actual community, i.e. a school class. The teach-
ers and students can all too easily fall into the traps of persuasion and ma-
nipulation. The community that is the focus of the expressions has to be
undefined in order to function as a party in a dialogue aimed at convincing
the other.
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For this purpose, Perelman adopted the concept of a universal audience.
In the development of his theory, the concept is important but also easily
misleading. The universal audience does draw attention away from persua-
sion and manipulation toward convincement and credibility, but the con-
cept "universal” is in itself problematic. If the universal audience includes
all the individuals of the world at a given moment, it is not universal, to be
specific. It is a composite of members of a given state at a given time, even
if the amount of members reaches into the billions. A universal audience
like this doesn’t differ from a school class in any important way. On the
contrary, it is an empirical certainty that it includes the collision of many
interests deeply linked to culture. It is impossible to think that one could
”let arguments speak” in this empirically locked audience. Thus, the only
alternative is a new definition of the universal audience, in order to salvage
Perelman’s central ideas.

If the concept universal” is used in a way similar to the universals” of
logic, it is an abstraction that covers all possible words, so to speak. It in-
cludes all the receivers one can think of. A rational, mutual understanding
in this universal audience would mean an objective truth, valid in all sur-
roundings. If a dialogue focuses on morality, our definition of the universal
audience leads to the observation that an objective result is reached even in
moral questions. We can talk of a moral #ruth. Actually, Perelman refers to
this principled possibility in his presentation of moral argumentation.

Still, the definition of the universal audience is problematic even when
formulated in this way. In order to reach consensus through means apart
from manipulation, we must assume that the members of the universal au-
dience are wholly rational entities. It is only by this assumption that it be-
comes possible to think of the universal audience reaching unanimity or
truth in moral or legal questions. For this reason, my understanding has all
the while been that the concept of the universal audience is in need of fun-
damental repair. In doing this, I have adopted the concept of a partial uni-
versal audience. This terminological monstrosity surely needs some further
clarification.

An audience that is partial as well as universal covers all the individuals
who accept the terms of rational argumentation and commit to them. There-
fore, it doesn’t include — in the light of experience — every person in the
world. Actually it isn’t even essential to ponder who belongs to it, or who
could belong to it in the actual world. The members of the partial universal
audience are “ideal creatures” and the audience in itself'is ideal. It is as-
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sumed that the members have internalized the ideal of rational conversation
and committed themselves to it. This assumption is weaker than the one
behind Perelman’s universal audience. A partial audience has room for dif-
ferences of opinion. It is possible that two members of the audience, shar-
ing the same terms of rationality, commit to different moral presumptions,
perhaps because of different (basic) interests. Rationality won’t guarantee
unanimity, or even a consensus, on moral with any logical certainty. All
rationally deliberative people won’t necessarily end up in the same result in
difficult situations. Therefore, even an audience of rational individuals can
split into two or more factions.

This is the core of the moderate value-relativism that [ have defended on
many occasions, partly in co-operation with my late colleague Aleksander
Peczenik. Moderate value-relativism isn’t any kind of “overtolerance” that
allows everything and values each opinion as much as any other. It presup-
poses that value-comments and moral judgements are argued in a way that
convinces a party that accepts rational arguments. Moderate value-relativism
is an effort dominated by rationality, focused on getting past the apparent
differences of opinion that separate people. In this way of thought, a rational
discourse provides a way of achieving a fair compromise. After all, one of the
characteristics of the concept of rationality is the ability to arrive at a compro-
mise. In sensible consideration, this is a lesser evil than an unsolved conflict.

Thus, Perelman’s rhetoric (or the general theory of argumentation devel-
oped afterwards) isn’t left in a powerless state of gasping at the cruelty of
men or our lesser unethical qualities. Nor does it reach for more than what
man is capable of. The point is in the attempt to overcome randomness and
to create a model for the way in which rational argumentation can function
in the world of values, morality, and law without bringing forth results that
can be deemed objectively "true”. This might be called poor and meaning-
less idealism but in the end it is the kind of idealism that is needed on the
level of theory.

An interesting contemporary perspective on the matter can be found with
Hilary Putnam as he considers the difference between values and facts in
the light of e.g. the theory of Jiirgen Habermas. Putnam’s claim is that the
model for ideal argumentation isn’t meaningless even though it is a model
in the true sense of the word. There is no other way for theory or general
thinking that surpasses everyday experience to serve the people. The ideal
model helps to draw up directions, or landmarks of sorts, for those who are
ready to stand against the irrationality of everyday reality.
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Perelman’s new rhetoric cannot change the world any more than the the-
ory of argumentation. People are as cruel from generation to generation and
their ears remain deaf to the call of rationality. But Chaim Perelman has lit
a beacon for those who still have a conscience to listen to the sound of
reason in a world of irrationality, to let arguments speak on the expense of
emotions and prejudices.

The new rhetoric was a significant turning point for the part of legal
theory. With its help, a break away from both judicial and legal positivism
could be achieved. In this sense, the new rhetoric prepared and strength-
ened the ground for the hermeneutic approach. On the other hand, it
shouldn’t be said of either the new rhetoric or hermeneutics that they offer
precise guidance for legal argumentation. They are not methods, in the ac-
tual sense of the word, even though hermeneutics implicitly contains no-
tions of how texts have to be (should be) interpreted. 7Tomasz Gizbert-Stud-
nici has made a fascinating contribution to this matter when stating that
even though hermeneutics is normative in a hidden way, it is primarily a
background philosophy for argumentation (or interpretation), giving an-
swers to what interpretation is, not to the ways in which a ”sufficiently
right” interpretation can be justified.

The additional value produced by the modern theory of argumentation,
for example through the work of Robert Alexy, resides to a large degree in
repairing the ”“methodological deficits” of the new rhetoric. This is because
Perelman himself doesn’t give an answer to ow the examined texts should
be interpreted in legal science. In other words, his theory remains vague on
the kinds of discretionary rules used to produce arguments or the ways in
which these arguments can be justified.

In common usage, questions like this are rarely put forth. What use would
a lawyer or a judge have for thoughts on the foundations of law or ideas on
the essence of values? His task is to come to an understanding on the content
of the legal rules covering a certain type of case or an individual one. So,
why ask something one must remain silent about? The problem is presented
in a new light when and if the task is turned around and one focuses on the
common usages in themselves. This step is an entry point to a second degree,
to the meta-level. On this level, the basic question is not the case-specific
content of the legal order, but (for example) the nature of the legal order as a
legal order and the nature of legal science as legal thought. It is at this very
point, in the difference of the questions, that one can clearly grasp the differ-
ence between the viewpoints of legal science and legal theory.
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These views can be clarified by taking three additional steps. The first
step is the recognition of the target of legal science. This could be called the
ontological step. It is only the recognition of the target that makes it possi-
ble to think about questions concerning so-called “knowing”, for example
the following: What does the idea of the "truth” of legal science being con-
ceptually “thinner” than the truth of so-called hard sciences, an idea de-
fended by Perelman, mean? If we consider, like [ have grown used to doing,
the “certainty” of propositions or notions, not their truth in a Tarskian sense,
we must be able to prove what kind of certainty can legal theory discuss in
the context of legal science. This is an epistemological problem, even though
the focus is on a softer type of certainty in relation to knowledge. In the end,
the epistemological question, however it may be formulated, always re-
verts to a question of ontology from a philosophical viewpoint. One must
justify a credible answer to the question on the kind of certainty legal sci-
ence discusses when one puts forth conceptions on norms, institutions, and
normative behavior.

It is in this very sense that the epistemological step always follows after
the ontological. The same relation prevails between epistemology and meth-
odology. Only when we know something about the nature of “knowing” in
legal science, can we move on to considerations of method and take the
methodological step by thinking about the conditions, structure and rules of
the legal discourse.

Questions of ontology, epistemology and methodology are of particular
interest when we try to describe the status of legal science among the fam-
ily of sciences. By legal science, [ mean the traditional legal-dogmatic re-
search (Rechtsdogmatik). This is the case especially because it seems that
the question of legal science’s nature as a science seems to be a recurring
one in the field of legal theory.

One of the consequences of Perelman’s new rhetoric is that we must
abandon different kinds of empirical attempts to characterize legal dogmat-
ics, the realism represented by Alf Ross as one example of them. The new
rhetoric doesn’t grant an empirical status to legal science. The most com-
mon criticism of Perelman has been that legal dogmatics is not a science at
all if the truth-quality is removed from its statements, replaced only by talk
of certainty and degrees of certainty. Legal dogmatics has to be scientific to
at least some degree if we take into account the field’s official name.

Worries such as these are understandable, although I don’t consider my-
self one of those who think that the scientific nature” of legal science is
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one of the biggest problems in legal thinking. Nevertheless, since the ques-
tion has been formulated, we must have some kind of an answer to it. To
give this answer, we don’t need to look for support from the narrow scien-
tific criteria of legal or judicial positivism. Science has other characteristics
that do more justice to legal research than the ones suggested by the empir-
icists. One must only take a different point of view.

Instead of asking what can generally be considered science, we can ex-
amine actual legal research and its essential qualities. The starting point for
theory formation is in legal-dogmatic research as it is practiced especially
in continental Europe. When the essential qualities of legal dogmatics as an
interpretative science have been uncovered, it becomes possible to evaluate
the concept of science in the light of which legal statements are scientific”,
that is, the kind of (credible) concept of science that can be formulated to
suit the needs of legal science. Two characteristics take the key position
here: The methodicalness of the research as well as the controllability of the
presented arguments. If legal dogmatics fails both or one of these tests, it
doesn’t deserve the value of scientific research.

My own answer is based not only on present practices but also on the
history of legal dogmatics that can be recognized in different European
countries. Both the present and earlier legal dogmatics fill the demand of
methodicalness rather well. The methodicalness of legal regulations can
even be called one of the core issues of legal dogmatics, even though it is
bound to its time and to the special needs of each society. Therefore the
methodical needs of late-19th century German legal science are quite dif-
ferent from the ones of the Finnish analytic tradition after the Second World
War. Still, theoretically both were dealing with the meeting of the method-
ical need characteristic to science.

The new rhetoric and the theory of argumentation it inspired have prov-
en that the statements of legal dogmatics can be controlled with rational
criteria. We must let the arguments speak, and whenever this happens, legal
dogmatics joins the family of sciences as its sovereign member. In this sense
it was Theodor Viehweg and Chaim Perelman who, more than anyone else,
turned over a new leaf for European legal thought. This is a good place
from which to proceed.
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Family Law 1n the European Judicial
Space — Concerns Regarding Nation-
State’s Autonomy and Legal Coherence

The European Union and family law statistics

— The EU consists of 27 member states and of a population of approxi-
mately 500 million inhabitants.! Its two latest enlargements (2004 and
2007) resulted in more than 125 million new EU citizens.

— An estimated 7 million EU citizens live in another member state.

— Around 25 million third state citizens reside in the EU.

— The EU has 23 official languages.

— Various religions confessions coexist.

— The number of divorces pro year with foreign connections (= interna-
tional divorces) is estimated to be 170 000 which amounts to about 16 %
of the total number.? No statistics are available regarding families that
live split between member states.

These figures come from various sources® and are not in all respects accu-
rate. Still, they give an indication of the degree to which family law matters
can be expected to have cross-border implications. The figures also indi-
cate EU’s cultural diversity in form of various nationalities, languages, and
even religions. A fact that is not adequately reflected in the EU rhetoric of
citizens’ cross-border Europe is that third state citizens are far more com-
mon immigrants in the member states than citizens of other member states.
Although the EU does not directly encourage migration of third state citi-
zens into the territory of the member states, once their residence is legal and
habitual, they are covered by the EU’s specific instruments on family law.

! Situation by 1 January 2009.

2 The accuracy of this figure is disputed. See, e.g., David Hodson: “Rome I1I: Subsidiarity,
Proportionality and the House of Lords”, International Family Law, March 2007, p. 33.

3 For example from various Web-sjtes, the Commission’s Green Papers and studies or-
dered by the Commission, such as ”Etude sur les régimes matrimoniaux des couples mariés
et sur le patrimonie des couples non mariés dans le droit international privé et le droit
interne des Etats members de Union”.
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An introduction to the European Union’s
present engagement in family law

Focus on cross-border family relations

The Amsterdam Treaty* entailed two major changes regarding civil law
cooperation within the European Union. Firstly, the legal basis for such
cooperation was transferred from the multilateral 3" pillar” into the 1%
pillar” of community law. Secondly, the scope of this cooperation was in-
cluded to cover also matters of family law,> on condition that there are
cross-border implications. The latter have so far consisted primarily of is-
sues such as marriage dissolution by divorce, parental responsibilities and
maintenance, in respect of which special EU Regulations® have been adopt-
ed.” Also issues such as inheritance and wills, property relations between
spouses and, possibly, even between persons cohabiting together as a cou-
ple out of marriage, are on the agenda, awaiting Commission proposals for
new regulations.® According to the plan, the European Union’s family law
reform program, including all these issues, should be carried out by the
year 2011. Most likely, a certain delay is to be expected.

Nevertheless, the program has many gaps and will not result in a com-
prehensive system of a cross-border family law for the EU. From point of
view of coherence in community law, it could be claimed to be desirable

4 This Treaty, amending the EC Treaty, dates back to 1997 and entered into force on 1 May,
1999.

3 The previous civil law cooperation within the EU had focused on the law of obligations.
Its main achievements were the Brussels Convention on jurisdiction and recognition of
judgments in civil and commercial matters (1969) and the Rome Convention on the law
applicable to contracts (1980).

6 A Regulation is directly applicable in the member states and does not need to be implemented
in any special order. Furthermore, regulations become part of ”I’acquis communautaire”.

7 Council Regulation (EC) No. 2201/2003 of 27 November 2003 concerning jurisdiction
and the recognition and enforcement of judgments in matrimonial matters and the matters
of parental responsibility, repealing regulation (EC) No. 1347/2000 (known as the Brussels
11 bis Regulation), and Council Regulation (EC) No. 4/2009 of 18 December 2008 on juris-
diction, applicable law, recognition and enforcement of decisions and cooperation in mat-
ters relating to maintenance obligations (known as the EU Maintenance Regulation).

8 The Hague Programme: strengthening freedom, security and justice in the European
Union, adopted by the European Council 4-5 November 2004. See also Council and Com-
mission Action Plan implementing the Hague Programme on strengthening freedom, secu-
rity and justice in the European Union, Official Journal C 198, 12 August 2005.
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with one single and all-embracing EU regulation on family law matters.’
On the other hand, to the extent the community legislator takes action, the
member states correspondingly loose their legislative competence.'® Once
aregulation is adopted, the consequences are far-reaching, on different lev-
els. Member states not only receive common rules, but loose their legisla-
tive sovereignty in the concerned subject matter. From then on, the legisla-
tive competence in the area covered belongs exclusively to the Community,
also in relation to third states.!" The many ongoing and planned projects
confirm that cross-border family law is an area of priority within the EU.
These legislative activities are directly linked with the EU’s ambitions to
promote integration within the Union and to bring the Union’s activities
closer to the lives and needs of the citizens of the Union. People shall be
able to identify themselves as Europeans,'? in an ever closer union of the
peoples of Europe, in the ”European area of freedom, security and justice”.
The point of departure is, ideologically, the presumption that the existing
differences in family law constitute an obstacle to the citizens’ free move-
ment. Citizens refrain from moving from one member state to another in
fear of that this might negatively affect their family law status and the fam-
ily law rights they enjoy in their present home-state. With better legal secu-
rity, in particular relating to the continuity of personal legal relationships, '

° See Katharina Boele-Woelki: > To be, or not to be: Enhanced cooperation in international
divorce law within the European Union”, Victoria Wellington University Law Review 2008,
Vol 39 No 4, pp. 779-792.

19 This follows of the community’s so-called ERTA case law. In December 2008, the Com-
mission presented proposals for regulations, granting member states the right to, exception-
ally, conclude bilateral agreements with third states within certain areas falling under civil
law cooperation. Considering the narrow criteria and strict conditions, the practical implica-
tions of this initiative seem limited.

' If the community measures only cover certain aspects, e.g., questions of jurisdiction,
recognition and enforcement, but not choice of law, then the legislative competence is shared
between the community legislator and the nation-state legislator, the latter retaining its com-
petence in the area not covered.

12 For this purpose, launching the concept of “European citizenship” was important. This
concept received constitutional status through the 1992 EU Treaty. More generally on con-
cerns regarding European identity, see Pdivi Leino: Rights, rules and democracy in the EU
enlargement process: Between universalism and identity”, Austrian Review of International
and European Law 2004, pp. 57-70.

13 See Roberto Baratta: “Problematic elements of an implicit rule providing for mutual
recognition of personal and family status in the EC”, Praxis des Internationalen Privat- und
Verfahrensrechts 2007, pp. 4-11.
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the mobility of persons increases and the internal market will function more
effectively.'* The chosen method, so far, is to adopt uniform rules for EU
member states regarding cross-border family relations. With focus on cross-
border relations, common rules of private international law became the tool.

Features

The limitation to cross-border situations is reflected in the relevant legal
basis for community measures, contained in Articles 61(c) and 65 of the EC
Treaty. The measures must, furthermore, be necessary for the proper func-
tioning of the internal market. In addition, according to Article 67.5, meas-
ures of family law must be adopted unanimously by the member states,
each member state having a "veto right”.!* The importance of having every
member state “on board” in this manner, agreeing to the measures to be
adopted, is linked with the wide-spread notion of family law as a mirror of
each nation-state’s “culture”.

At this stage, any reader who is not a specialist of private international
law may need concrete guidance. What does this cooperation more con-
cretely entail? What are its main features and objectives? These are short-
listed below, by using the prevailing community rules on jurisdiction and
recognition in matters of divorce and parental responsibilities (the so-called
Brussels II bis Regulation)'¢ as an example.!”

14 Market integration remains the key concept. See . G Jacobs: “The Evolution of the
European Legal Order”, 41 Common Market Law Review 2004, p. 304. — The ideology
described above appears hollow in light of, e.g., the so-called Citizens’ Directive and its
many restrictions regarding the citizens’ right to freely move and reside within the territory
of the member states. See Directive 2004/58/EC of the European Parliament and of the
Council on the right of citizens of the Union and their family members to move and reside
freely within the territory of the Member States amending Regulation (EEC) No 1612/68
and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/35/EEC,
90/364/EEC, 90/365/EEC and 93/96/EEC.

15 The necessary clarification as regards family law measures was brought forth by the
Treaty of Nice. It should also be pointed out that the United Kingdom and Ireland are not
automatically included in this civil law cooperation, but may “opt into” the adopted instru-
ments. Denmark remains outside, without opt-in possibilities.

16 See above, note 7.

17 For an analysis of the EU’s Maintenance Regulation, see Michael Hellner: ”The Mainte-
nance Regulation: A Critical Assessment of the Commission’s Proposal”, In: European
Challenges in Contemporary Family Law, 2008, pp. 343-378.
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(a) Judgments and decisions by courts, in matters included in the cooperation,
shall circulate freely within the EU. Free circulation in this context means
that a decision by a member state’s court is not only valid in the state where
it was given, but will be recognized in the other EU member states. If, e.g.,
Swedish wife A and French husband B have been granted a divorce by
decision of a French court, that decision is recognized in all the member
states. This is provided by the rules on recognition of the Brussels II bis
Regulation. When A later on moves to Sweden, she does not need to have
the French divorce decree confirmed by a Swedish court, or initiate new
divorce proceedings against B in Sweden. And even if she would wish to
do so, she cannot, because of the res judicata effect of the French decision!

(b) Each EU citizen shall have access to justice within the EU. This means,
primarily, that according to community rules a court will be available for
the citizen, within the member states’ territory, to examine any legal claims
by the citizen. A respondent is protected against a member state’s national
rules on jurisdiction. When the French-Swedish couple, mentioned under
(a) contemplates divorce, the rules of the Brussels II bis Regulation decide
in which member state(s) divorce proceedings can be initiated.

(c) Effective legal cooperation and special legal mechanisms (e.g. certificates)
exist among the member states, enabling citizens to exercise their legal
rights. If, e.g., a child habitually resident in a member state is unlawfully
removed to another member state by a parent who has moved to that state,
the child shall be returned without delay. The Brussels II bis Regulation
supplements the rules of the 1980 Hague Child Abduction Convention in
order to achieve a more efficient return mechanism. Decisions on return
shall be taken without delay, and the grounds for refusing to return an ab-
ducted child are cut down to the minimum. Any parent who has been grant-
ed access rights with his or her children living in a member state shall be
able to rely on and exercise those rights also in another member state where
that parent resides.

So far, as also the examples demonstrate, the focus of community actions
has been on procedural issues: recognition and enforcement of decisions
given in other member states, co-ordination of jurisdiction among member
states’ courts, and legal cooperation among member states’ authorities. Many
believe that this is also the very limit for unified law.'® The EU’s action

18 Sections “Extending cooperation to choice of law”, “Family law and coherence — cross
border challenges” and ”What next — future prospects” below show that this author sympa-
thizes with such a view. — In the continental legal scholarship this model is often called “’the
principle of recognition” of, e.g., an achieved family law status. See, e.g., Baratta, above
note 13; Dagmar Coester-Waltjen: ”Das Anerkennungsprinzip im Dornréschenschlaf”, In:
Festskrift Jayme 1, 2004, pp. 121 ff.; Dieter Martiny, ”Objectives and values of (private)
international law in family law”, In: International Family Law for the European Union, 2007,
p- 72. In multi-national cooperation, e.g., within The Hague Conference on Private Interna-
tional Law, choice of law instruments have remained of secondary importance.
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plans enhance, however, a further vision, namely the enactment of unified
rules on choice of law. This vision enjoys wide support in continental Euro-
pean scholarship. In this respect, the reasoning is as follows.

(d) The same rules should apply irrespective of in which member state the
proceedings take place. This, according to the EU Commission, “’reinforc-
es the mutual trust in the judicial decisions given in another member state”."”
When, e.g., the French-Swedish couple, mentioned above, is facing di-
vorce, uniform choice of law rules should guarantee that the same state’s
law is applied, irrespective of in which member state’s court the proceed-
ings take place. In this manner, the applicable law would be predictable
and the parties would have no reason to engage in “forum shopping”. At
present divergent choice of law approaches are followed among the mem-
ber states, with different outcomes regarding the law applicable.

Analysis

Evidently, the present and planned measures are not aimed to introduce a
”European standard” of substantive family law or to promote a particular
European family law policy, save for the exercise of rights across the bor-
ders of member states.?’ This may be a disappointment for any truly Euro-
pean-minded person.?! On the other hand, limiting the joint measures to
cross-border situations was the only politically plausible solution in the
1990’s when the Amsterdam Treaty was adopted. Of all fields of law family
law is, by reputation, the most ”culturally constrained” field, deeply em-

19 See Proposal for a Council Regulation amending Regulation (EC) No. 2201/2003 as
regards jurisdiction and introducing rules concerning applicable law in matrimonial mat-
ters. Brussels 17.7.2006 COM (2006) 399 final, 2206/0135 (CNS).

20 For a comprehensive analysis, from various perspectives, see International Family Law
for the European Union, Meeusen, Pertegas, Straectmans, Swennen (Eds), 2007.

21 QOriicii, e.g., advocates substantive rules setting a European standard, in response to de-
mands of feelings of fairness, justice, security and equality. Issues of family law should be
solved at a European level. Spontaneous harmonization, i.e., when national family laws
develop in the same direction, it too inefficient and takes too much time. Through commu-
nity actions, a European identity could be created. See Esin Oriicii: ”Viewing the work in
progress of the Commission on European Family Law”, International Family Law Forum
2005, pp. 222-226. For proposals and guidelines concerning such rules, see K. Boele-Woel-
ki, F. Ferrand, C. Gonzdlez Beilfuss, M. Jéinterd-Jareborg, N. Lowe, D. Martiny and W.
Pintens: Principles of European Family Law Regarding Divorce and Maintenance Between
Former Spouses, 2004, and [same authors] Principles of European Family Law Regarding
Parental Responsibilities, 2007.
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bedded in each nation-state’s history, culture, any dominating religion, as
well as political and societal developments.?? In the preamble to the EC
Treaty, the member states undertake to respect each others’ history, culture
and traditions. The EC Treaty does not provide any legal ground for sub-
stantive harmonization of family law.

Common rules of private international law are, at the outset, a suitable
instrument also with regard to the EC Treaty’s principles of subsidiarity
and proportionality.?® As basically formal rules, limited to selecting the com-
petent jurisdiction or the law applicable, or stating the conditions for recog-
nition of other states’ judgments, they appear less sensitive from the point
of view of the member states’ cultures and traditions. Transferring legisla-
tive competence from the member states to the community is therefore ac-
ceptable, because member states retain their legal sovereignty regarding
more sensitive fields, such as substantive family law and the law of proce-
dure. Still, even these rules may entail a certain level of harmonization of
the law of procedure and carry with them a legal terminology that deviates
from established national terminology. An important example of the latter
is the Brussels I1 bis Regulation’s concept of ’parental responsibility” which
lacks a counterpart in, e.g., Finnish and Swedish family law.?*

A further concern is that special community rules for cross-border fami-
lies add an additional set of rules to the already numerous existing sets of
rules in each member state. For example in Finnish and Swedish private
international law, four different systems (sets of rules) apply to cross-bor-
der relations: a) community rules; b) inter-Nordic rules; c) other treaty-
based rules; and, last, d) generally applicable national (autonomous) rules
when the criteria for application of any of the other sets of rules are not
fulfilled. Even if community rules normally take precedence, they are not

22 Opinions like this were very common in the 1960’s, and still exist. Meulders-Klein, e.g.,
emphasizes that European countries must retain their democratic freedom to choose their
own laws in such a fundamental and specific area as family law”. According to her, harmo-
nization would destroy cultural identity. See Marie-Thérése Meulders-Klein: "Towards a
uniform European family law? A political approach.” In: Convergence and Divergence of
Family Law in Europe, 2007, p. 272.

23 Of relevance was also that the Community had previous and, allegedly, positive experi-
ence of special cross-border regulations within the law of obligations. If common rules of
private international law had worked so well in civil and commercial matters, why not
extend them to family law?

24 See below the preliminary ruling of the EC Court in Case C-435/06.
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all-embracing.?® This requires knowledgeable judges and practitioners who
”master the game” and are able to combine rules from different systems.

My contribution focuses on issues such as a member state’s autonomy
(legal sovereignty) and, in particular, legal coherence both on a nation-state
level and on a community level. I wish to draw attention to the close links
between each nation-state’s private international law and its substantive
family law. This link is of particular importance in sensitive areas such as
divorce law and it is most marked in respect of choice of law. In such areas,
each nation-state has an interest in controlling if and to what extent foreign
law may replace forum law. Community rules on choice of law can be ex-
pected to increase the number of cases where a national court is expected to
apply foreign law. This raises both substantive and technical concerns which
will be developed in sections ”Family law and coherence” and ”Future pros-
pects”, below. To put it shortly, as a tool of European integration unified
rules on choice of law have considerable shortcomings.

Community rules in action — examples from case law
A preliminary ruling from the EC Court — divorce jurisdiction

By the end of 2008 the EC Court had delivered two preliminary rulings,
following the normal procedure,?® concerning the application of the Brussels
11 bis Regulation. One of these cases concerns the Regulation’s rules on juris-
diction, the other its rules on recognition and enforcement and, in particular,
the concept of civil matters”. Interestingly enough, both of these cases orig-
inate from the Nordic States, from Sweden and Finland respectively.

Sundelind Lopez v. Lopez Lizazo*' concerns the relation between a mem-
ber state’s national rules on divorce jurisdiction (as residual rules) and the
community rules on such jurisdiction. As the case illustrates, national rules
tend to favour the jurisdiction of the court where the proceedings are initi-
ated, whereas community rules often are more restrictive.

25 The Brussels II bis Regulation can be given as an example. It covers matters of marriage
dissolution and parental responsibility, so far as jurisdiction, recognition and enforcement
are concerned. But it does not include any rules on choice of law. To decide which state’s
law is applicable, other sets of rules must be applied in each member state of the EU.

26 See Article 23 of the Statute of the Court of Justice.

27 Case C-68/07.
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A woman of Swedish nationality had married a Cuban citizen. Both spous-
es were habitually resident in France until the husband moved to Cuba. The
wife, who had remained habitually resident in France, wished to initiate
divorce proceedings in Sweden. In favour of a Swedish court’s jurisdiction
she referred to Sweden’s residual jurisdiction in accordance with Article 728
of the Brussels 11 bis Regulation and to the rules of an autonomous Swedish
enactment concerning, i.a., jurisdiction in cross-border divorce cases.? Ac-
cording to the last-mentioned rules, Swedish courts have jurisdiction, when
the claimant is a Swedish citizen, and is either habitually resident in Swe-
den or had previously, after the age of 18 years, been habitually resident in
Sweden. In her case, such requirements were fulfilled. The claimant ar-
gued, furthermore, that the Brussels II bis Regulation’s grounds of jurisdic-
tion could not be interpreted to be exclusively applicable against a respond-
ent who is not a national of a Member State or habitually resident in a
Member State.*°

Since it was not possible to serve the husband in Cuba the wife’s applica-
tion for divorce, the Swedish court, in accordance with Swedish legal prac-
tice, appointed a personal representative (so-called god man) for him, to
protect his interests in the case. The personal representative challenged the
jurisdiction of a Swedish court. The first and second instance courts in
Sweden declined jurisdiction, by reference to the Brussels Il bis Regula-
tion. None of the general jurisdictional grounds in its main provision on
jurisdiction (Article 3) gave Swedish courts jurisdiction, whereas French
courts would have been competent (on several grounds).’! In the courts’

28 Article 7.2 reads as follows: ”As against a respondent who is not habitually resident and
is not either a national of a Member State or, in the case of the United Kingdom and Ireland,
does not have his ‘domicile’ within the territory of the latter Member States, any national of
a Member State who is habitually resident within the territory of another Member State
may, like the nationals of that State, avail himself of the rules of jurisdiction applicable in
that State.”

29 Act (1904:25 p. 1) on Certain International Issues Concerning Marriage and Guardian-
ship, Chapter 3. The divorce rules of this Act were thoroughly revised in 1973.

30 According to Article 6 of the Regulation a spouse who is (a) habitually resident in the
territory of a Member State, or (b) is a national of a Member State may be sued in another
Member State only in accordance with Articles 3-5.

31 According to Article 3, jurisdiction lies with the courts of a Member State where (i) the
spouses are habitually resident, or (ii) the spouses last were habitually resident and one of
them still resides, or (iii) the respondent is habitually resident, or (iv) either of the jointly
applying spouses is habitually resident, or (v) the applicant is habitually resident if he or she
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opinion, residual jurisdiction in accordance with Article 7 is of relevance
only when no Member State has jurisdiction under the Regulation.

On appeal, the Swedish Supreme Court (third and last instance) posed
the following request for a preliminary ruling by the EC Court:

”Where the respondent in a case concerning divorce is neither resident in a
Member State nor a citizen of a Member State, may the case be heard by a
court in a Member State which does not have jurisdiction under Article 3,
even though a court in another Member State may have jurisdiction by ap-
plication of one of the rules on jurisdiction set out in Article 3?”

Hardly surprisingly, the EC Court’s preliminary ruling went against the
claimant. Since another member state’s courts had jurisdiction under Arti-
cle 3, Articles 6 and 7 could not be interpreted to give a Swedish court the
right to hear the petition on Sweden’s national jurisdictional grounds.

Comment and comparison

This case illustrates that the Regulation also works in favour of third state
nationals when there is a reasonable link to a member state’s territory. I do
not dispute the ruling which, correctly, favoured giving full effect to the
rules of jurisdiction in the Regulation. But was “justice” done? According
to the claimant it was important for her to have her application examined by
a Swedish court, because of procedural differences between French and
Swedish divorce laws.*? A French court could not grant her a divorce, as
long as the documents could not be served on the respondent. In Swedish
law, in such a case, it would be enough to appoint a personal representative
for the respondent; divorce could then be granted.*

The jurisdictional grounds of the Brussels 11 is Regulation are extensive,
but still leave certain residual jurisdiction for the member states’ courts. |

resided there for at least one year immediately before the application was made, or (vi) the
applicant is habitually resident if he or she resided there for at least six months immediately
before the application and is either a national of that State or domiciled there, or where both
spouse are nationals or “domiciled” (as understood under the laws of the United Kingdom
and Ireland).

32 Another reason could, however, well have been that the Swedish divorce rules are far
more permissive than the French divorce rules.

33 If the personal representative objects to the divorce, then a reconsideration period of six
months starts running. After that period has lapsed, divorce shall be granted upon a renewed
application by the claimant.
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would claim that it is not easy for an ordinary person to understand when the
community rules apply and when they do not. Contrast the following fictive
case with the outcome in the case of Sundelind Lopez v. Lopez Lizazo.

A woman of Swedish nationality has married a Cuban citizen. Both spous-
es were habitually resident in the United States of America until the hus-
band moved to Cuba. The wife, who has remained habitually resident in the
USA, wishes to initiate divorce proceedings in Sweden. In favour of a Swed-
ish court’s jurisdiction she refers to the previously mentioned jurisdictional
ground in Swedish law, granting Swedish courts jurisdiction when the claim-
ant is a Swedish citizen and, after the age of 18 years, had been habitually
resident in Sweden. In her case, these requirements are fulfilled.

The Swedish court fails in serving the wife’s application for divorce to
the husband in Cuba. As a result, the court appoints a personal representa-
tive to defend his interests in the case. The personal representative accepts
the jurisdiction of the court.3* As the parties have no children under the age
of sixteen, the personal representative consents to the wife’s claim. Swed-
ish court grants the divorce, which becomes legally effective after the pass-
ing of a period of three weeks for appeal.

In a case like this, the link to the EU member states’ territory is as such
not sufficient for the Regulation to apply. In other words, the Regulation
does not grant jurisdiction for any member state’s court. Instead, courts
have access to their residual rules on jurisdiction. Different sets of rules
apply, resulting in different treatment of litigants.’> I doubt that ordinary

34 Considering the clarity of the law in this respect, this is normal practice in cases where a
personal representative has been appointed for an absent respondent, who has not been
delivered the summons.

35 The EU Commission’s proposal of 2006 for common rules on choice of law (above note
19) also included amendments of the Brussels I bis Regulation’s rules on jurisdiction, ex-
tending community competence. A new wording of Article 7 was proposed. ”Where none of
the spouses is habitually resident in the territory of a Member State and do not have a
common nationality of a Member State, or, in the case of the United Kingdom and Ireland
do not have their domicile” within the territory of one of the latter Member States, the
courts of a Member State are competent by virtue of the fact that (a) the spouses had their
common previous habitual residence in the territory of that Member State for at least three
years; or (b) one of the spouses has the nationality of that Member State, or, in the case of
the United Kingdom or Ireland, has his or her ’"domicile’ in the territory of one of the latter
Member States.” With this wording, there would in practice be no residual jurisdiction left
for the national courts. Also our hypothetical case with links to Sweden, USA and Cuba
would be consumed.
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people understand such differences or find the community rules to be an
improvement, when it runs counter to their interests.

A preliminary ruling from the EC Court —
“civil matters” regarding child protection

The case "C3® concerns two small children of Finnish nationality but ha-
bitually resident in Sweden together with their parents. Due to serious defi-
ciencies in the children’s home environment, risking their health and safety,
the Swedish local social welfare board ordered the children to be immedi-
ately taken into care, with a view of placing them in a foster family outside
their original home. The board’s order was confirmed by decision of a Swed-
ish administrative court, as required under Swedish law when children are
taken into care without the consent of their parents. Meanwhile, the mother
took residence in Finland accompanied by her children. Swedish authori-
ties requested the children to be returned to Sweden from Finland, by refer-
ence to Nordic harmonized legislation from 1970 concerning enforcement
of administrative decisions relating to the care and placement of persons.*’
A decision to that effect was taken in Finland, but appealed by the mother.
When the case reached the Finnish Supreme Administrative Court (third
and last instance) this court turned to the EC Court for a preliminary ruling
concerning, essentially, whether the measures qualified as referring to ”’civ-
il matters” and, as a result, were covered by the Brussels II bis Regulation.
In Finland, as well as in Sweden, decisions on the taking into care and
placement of children against parental consent are governed by public law
rules. Such decisions had, so far, also been included within the application
of the Nordic harmonized rules.

The EC Court established that the case was exclusively covered by the
Brussels II bis Regulation, with the result that the Swedish decision could
not be enforced in Finland in accordance with the harmonized Nordic rules.
In its decision, the Court emphasized, in particular, two factors. Firstly, the
Brussels 11 bis Regulation’s scope regarding civil matters” was to be inter-
preted in an autonomous manner and, indeed, covered the measures in ques-

36 Case C-435/06.

37 All Nordic states have similar enactments, which are based on an agreement between the
five concerned states on harmonized rules in the concerned field. The cooperation takes
place in form of relative simple executive assistance.
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tion irrespective of their qualification in a member state’s national law. Sec-
ondly, the Regulation set aside any Nordic harmonized rules, save those in
respect of which a special exception had been made.® The Court also em-
phasized the member states’ duty to give full effect to community rules.

Comment

The EC Court’s preliminary ruling in this case runs counter to how the
Brussels II bis Regulation’s scope of applicability was envisaged (at least
by Finland and Sweden) when it was under negotiation. The Regulation
mirrors largely the 1996 Hague Convention for the international protection
of children.* The Regulation is, nevertheless, according to its wording lim-
ited to “civil matters” (Article 1) whereas the Hague Convention covers
both private law and public law measures. Concluding that public law meas-
ures are excluded, the Nordic EU member states saw no reason to request
any exception in relation to the harmonized Nordic public law rules.

The Hague Convention contains a special article (Article 52) which, i.a.,
gives contracting states with special regional links the right to continue to
apply in their mutual relations, e.g., harmonized law. With a more narrow
interpretation by the EC Court, the Nordic public law measures on child
protection would have remained a “regional” affair, also after the Nordic
states have ratified the Hague Convention.

The Court’s ruling illustrates the potential of EC law, to ’pop up” where
least expected, as well as community rules’ lack of transparency concern-
ing what they in fact entail.** In this concrete case, the ruling sets aside a
simple, well-established and more flexible model of (Nordic) cooperation

389 Article 59 grants an exception in respect of continued application between Finland and
Sweden of the 1931 Nordic Convention on rules of private international law concerning
marriage, adoption and guardianship. Denmark does not participate in the civil law cooper-
ation opened by the Amsterdam Treaty, see above note 15.

39 Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Coopera-
tion in respect of Parental Responsibility and Measures for the Protection of Children. In the
field of this Convention, legislative competence is shared between the Community and the
member states. It is expected that all EU member states will have ratified this Convention
by mid 2010 (by special permission of the Community). Also the Nordic states outside of
EU (= Iceland and Norway) or its civil law cooperation (Denmark) are expected to ratify it.
40 See Thomas Wilhelmsson: Jack-in-the-box theory of European community law”. In:
Kramer, Micklitz and Tonner (eds), Law and Diffuse Interests in the European Legal Order,
1997, pp. 174-194.
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which is based on an automatic recognition of the other concerned states’
decisions with no requirements of exequatur.*!

A new procedure for urgent preliminary rulings:
child protection as a test case

In January 2008, the EC Court amended its rules of procedure to enable
urgent preliminary rulings in exceptional cases.*” The new procedure was
applied in case C-195/08, concerning the return of an abducted child to the
child’s member state of origin, in accordance with the Brussels II bis Reg-
ulation (Article 11).%

A child (then 1,5 years old) habitually resident in Germany was unlaw-
fully retained by her mother in Lithuania. The left-behind father applied for
the return of the child to Germany at a Lithuanian court. The first instance
court refused his application. That decision was overruled by the next in-
stance court which ordered the return of the child to Germany. The order to
return the child was, however, suspended several times. On the other hand,
the mother’s application to re-open the proceedings in Lithuania, on the
basis of new circumstances and the child’s best interests, was dismissed on
the ground that jurisdiction belonged exclusively to German courts.** In
connection with a subsequent divorce decree in Germany between the par-
ents, the German court awarded the father permanent custody of the child
and ordered the mother to return the child to Germany to the care of her
father. The mother’s appeal was dismissed in Germany. The mother then
applied to a Lithuanian court for non-recognition of the German judgment
in so far as it concerned the custody of the child and the return of the child
to Germany. In its request for a preliminary ruling, the Lithuanian court

41 Theoretically, this case could also have qualified as a case of unlawful removal of chil-
dren, falling under the 1980 Hague Convention on civil aspects of unlawful removal of
children. When the children were taken from Sweden to Finland, they were in the care of the
social welfare board which also had the authority to decide on their place of residence.

42 See 0J, L 24/39 29.1.2008.

4 In its judgment the EC Court emphasized the need to act urgently where any delay would
be unfavourable to the relationship between the child and the left-behind parent, risking to
damage the relationship irreparably. The Court’s decision to apply the urgent procedure to a
case relating to the care of a child is praiseworthy.

44 This follows of the rules of jurisdiction in the Brussels II bis Regulation, see in particular
Article 10.
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posed, i.a., the question whether it was possible to apply for non-recogni-
tion of a judgment when no application had been submitted for the recogni-
tion of that judgment. According to the EC Court opposition to the recog-
nition of the decision ordering return of the child is not permitted and it is
for the requested court only to declare the enforceability of the certified
decision (= the German order) and to allow the immediate return of the
child”.

By the time of the ruling the child had been unlawfully retained in Lithua-
nia during a period of two years. The ruling gives at hand that it is not
possible to refuse enforcement of a return order from the child’s member
state of origin and that the member state of refuge must allow the immedi-
ate return of the child. Also this ruling raises certain basic concerns. Name-
ly, the Brussels II bis Regulation does not regulate how (or on what condi-
tions) the enforcement is to take place. Following the model of the 1996
Hague Convention, the Brussels II bis Regulation only provides for en-
forcement of other member states’ judgments. This has been interpreted in,
e.g., Sweden to mean that the member state where enforcement is sought
will apply its own domestic law to the enforcement as such.*> Judgments
from other member states will be enforced — or refused enforcement — on
exactly the same grounds as similar domestic judgments. According to the
point of departure in Swedish law, the child’s best interests shall be of par-
amount interest in all enforcement.*® In certain cases, enforcement must be
refused with regard to these interests. This position is difficult — or even
impossible — to combine with the EC Court’s ruling in the present case.
Whereas the Court admits that ”the object of the Regulation is not to unify
the rules of substantive law and of procedure of the different member States”,
it is, nevertheless, “important that the application of those national rules
does not prejudice its (= the Regulation’s) useful effect”. The conclusion to
be drawn is that member states’ domestic law must give way for maximum
effect of community rules. Jack came out of the box, again!

4 See Maarit Jéinterdi-Jareborg: ”European Family Law for Cross-border Situations — Some
reflections concerning the Brussels I Regulation and its planned amendments”, Yearbook
of Private International Law, Vol. IV, 2002, pp. 75-76. See also SOU 2005:111: Foraldraans-
var och atgérder till skydd for barn i internationella situationer — 1996 ars Haagkonvention
m.m., p. 231.

46 See, e.g., the Swedish Code on Parents and Children, Ch. 21 § 1.
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Extending cooperation to choice of law
Responses so far

Generally speaking, the EU’s activities so far have been positively received
or at least accepted, both by the scientific community and politicians of the
member states. Although there has also been criticism,*’ this criticism has
mainly focused on the EU’s first choices of fields for family law measures,
namely divorces, parental responsibilities and issues of maintenance, and
on the piecemeal character of the legislative processes.*® The chosen fields
overlapped with areas where, primarily, the Hague Conference on Private
International Law had already adopted conventions or was in the process of
drafting such conventions. As the argument goes, additional measures by
the community legislator have added very little of value in relation to what
already was available for member states to ratify in form of international
conventions.*

Nevertheless, once the legal ground for community measures had been
granted, the EU needed to start somewhere. An area of freedom, security
and justice within the EU can be achieved only progressively. Today, the
community legislator is proceeding in a determined manner,* also in good
cooperation with the Hague Conference. The Statute of the Hague Confer-
ence has been revised to enable the EU’s present membership in the organ-

47 This criticism comes mainly from scholars in the UK, the Netherlands, Sweden and
Finland. Also in the negotiations within the EU, these countries have been more reluctant
than member states generally.

48 The turns around the EU’s regulation on divorces and parental responsibilities are an
illustrative example of the lack of a comprehensive approach. The first Brussels II Regula-
tion came into force in 2001 and replaced a EU Convention on the same topic from 1998
which, however, had never entered into force. Already in 2003, the first Regulation was
replaced by a new amended and extended Regulation, which is commonly called “’the Brus-
sels II bis Regulation”. In 2006, the EU Commission proposed amendments to this Regula-
tion (its rules on jurisdiction) as well as rules on choice of law to divorce, to supplement it
(above, note 19). This proposal has been negotiated for years but has not been adopted. See
below, section ”The Rome III proposal on divorce”.

49 There have also been concerns of quality of the community instruments compared, not
least, with those adopted by The Hague Conference, with its more than one century long
top-level expertise in the field.

50 See Dieter Martiny: Die Entwicklung des Europiischen Internationalen Privatrechts —
ein juristischer Hiirdenlauf?”, Zeitschrift fiir die Anwaltspraxis: Familie, Partnerschaft, Recht,
2008, pp. 187-188.
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ization.’! This gives the EU the advantage of promoting European values in
a global context in addition to promoting European integration.>?

The Rome III proposal on divorce

The measures so far have been of a procedural nature. The EU plans also to
adopt uniform rules on choice of law, not least to prevent alleged forum
shopping. This raises special concerns, not least because of these rules’
close link with each member state’s substantive family law.

The difficulty of reaching agreement and pursuing pure community goals
became evident when the European Commission proposed in 2006 com-
mon rules on the law applicable to divorce, to supplement the present Brus-
sels II bis Regulation on, i.a., divorce jurisdiction and recognition of di-
vorces.>* Under this proposal, member states’ courts would be obliged to
apply foreign law to divorce, if the closest connection was to a foreign
state, irrespective of whether this state is a member state of the EU or a third
state.>* Member states such as Finland, Ireland, The Netherlands, Sweden
and the UK advocated application of forum law.

After years of negotiations, no final compromise could be reached on
this point. (As was pointed out earlier in section “Features”, measures in
matters of family law need to be taken unanimously by the EU member
states.) The UK and Ireland decided not to opt into the instrument.>> The

5! Instruments adopted at The Hague Conference on private international law can be enforced
on a regional EU level, instead of scattered ratifications by some but not all member states.

2 See Ulla Liukkunen: "Kansainvilinen yksityisoikeus ja Euroopan integraatio”, Lakimies
2006, pp. 359-360. — As an example one can refer to the new Hague Convention (2007) on
the recovery of maintenance, and the annexed Protocol on the law applicable to mainte-
nance. The Convention’s solutions served as the model for the EU’s Maintenance Regula-
tion (above note 7). The Protocol is planned to be integrated into the Regulation.

33 Proposal for a Council Regulation amending Regulation (EC) No. 2201/2003 as regards
jurisdiction and introducing rules concerning applicable law in matrimonial matters. Brus-
sels 17.7.2006 COM (2006) 399 final, 2206/0135 (CNS).

3 Such choice of law rules are commonly called “universal” rules. The model for such rules
comes from the EU’s Rome Convention on the law applicable to contractual relations (1980).
35 See David Hodson, note 2 above, pp. 32-34. The position of the UK and Ireland is
special in that they, according to the Amsterdam Treaty, are not automatically covered by
this kind of cooperation, but may ”opt into” it, if they so wish. Nevertheless, from a commu-
nity perspective, it remains essential that they are included in the adopted instruments.
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Netherlands>® and Finland®” reluctantly agreed. Sweden, on the other hand,
refused to compromise and to accept any proposal that would oblige Swed-
ish courts to apply foreign law to divorce applications. Through its opposi-
tion, Sweden demonstrated that a member state may cherish higher values
than the uniformity of rules and a coherent (EU) approach”.>® Further-
more, the argument of forum shopping carries little weight in the context of
divorce in Sweden.>

At the core of this state of affairs lies that fact that member states are far
from united in their outlook on divorce.®® Many member states emphasize
marriage stability and their laws make divorce difficult or "ugly” (= guilt-
based) to achieve. Malta, even, refuses to permit divorce. The laws of some
other member states are based on the vision of marriage as a voluntary
union which each spouse shall be free to enter and leave, without any spe-
cial hardships or difficulties. This ideology is, probably, most marked in the
Swedish and Finnish divorce laws.

These divergences on substantive law are reflected in the member states’
equally divergent choice of law rules on the law applicable to divorce. They
extend from the regular application of forum law (lex fori) to the applica-
tion of either the law of the spouses’ citizenship, or the law of their habitual

residence or the law with “the closest connection”.%!

36 See Boele-Woelki 2008.

37 Finland’s strategy is said to have included a request to be permitted to declare that Fin-
land would not apply any foreign law which requested a specific ground to dissolve the
marriage by divorce. If this request would not be admitted, then Finland would refuse to
apply the foreign law by reference to public policy. (Finnish divorce law contains no grounds
of divorce, save a spouse’s wish to dissolve the marriage.) This is thought-provoking con-
sidering that reference to public policy is to be applied as “a last resort”. An exception to
application of foreign law would, thus, risk becoming the rule!

38 Boele-Woelki 2008.

9 See Maarit Jénterd-Jareborg: Jurisdiction and Applicable Law in Cross-Border Di-
vorce Cases in Europe”, In: Japanese and European Private International Law in Compara-
tive Perspective, 2008, p. 339.

%0 See Commission Staff Working Paper, Annex to the Green Paper on applicable law and
jurisdiction in divorce matters, COM(2005)82 final, Brussels 14.3.2005, SEC(2005) 331,
as regards the table on the Member States’ laws on the grounds of divorce. — The Working
Paper rightly points out that a certain convergence is noticeable in European divorce law,
demonstrated in particular through the increasing role that consent plays in divorce matters
and the reduced emphasis on fault.

61 See Commission Staff Working Paper, above note 60.
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Sweden’s opposition crashed the Commission’s proposal which aimed to
overcome the prevailing discrepancies. What the next steps are likely to be
will taken be discussed below under section ”What next — future prospects”.

Why there is broad support for common choice of law rules

The most enthusiastic support for unified choice of law rules comes from
continental European scholars of private international law.®? Finally, after
150 years have passed since the fundaments for the present system of choice
of law (conflicts law) were laid down by the German scholar Friedrich Carl
von Savigny, his visions of a supra-national system are about to material-
ize. For the first time in history, the legislative decisions relating to choice
of law will not be taken by a national legislator but by a community legisla-
tor. The community legislator acts on a supra-national level, and can con-
centrate on promoting community objectives and goals which overrule na-
tional interests and preferences. The strait-jacket of (national) private inter-
national law, linking it to each nation-state’s substantive law and national
values, will finally be let loose.

The conflicts’ system constructed by von Savigny in the mid-nineteenth
century has influenced not only the continental European approach but
also that of many other countries of the world. It focused on choice of law,
the point of departure being the notion that every legal relationship has its
closest connection in a certain legal order, which can be established by
using objective, generally applicable criteria. Every state is obliged to eval-
uate a legal relationship in accordance with that law. Legal orders are equiv-
alent and interchangeable. Since every state will apply the same criteria,
the legal relationship will be assessed according to the same state’s law (=
the state of the closest connection) irrespective of where the assessment
takes place. Contrary to von Savigny’s expectations, every nation-state
has followed its own criteria. Private international law became, thus, a
national body of law aimed for international (cross-border) relations of a
private law nature.

This enthusiasm is, nevertheless, not shared by all, as became painfully
clear during the extended negotiations and — finally — failure to adopt com-

2 See, e.g., Christian Kohler: “Einheitliche Kollisionsnormen fiir Ehesachen in der Eu-
ropéischen Union: Vorschldge und Volbehalte”; Jiirgen Basedow: The recent development
of the conflict of laws — some comparative observations”, In.: Japanese and European Pri-
vate International Law from a Comparative Perspective, 2008, pp. 8-9.
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mon EU rules of choice of law regarding divorce.®® This attempt showed
that rules of choice of law can be so deeply embedded in each nation-state’s
substantive family law that it is simply not possible to disregard this link. In
other words, rules of private international law and in particular choice of
law rules are not immune to legal diversity and the cultural constraints of
family law. This argument will be developed further, in particular with re-
gard to aspects of coherence.

Family law and coherence — cross-border challenges
Coherence on a domestic nation-state level

Coherence is of fundamental importance for each legal system. For the sake
of unity, legal security and predictability it is important that all rules and
principles are in line and consistent with each other (= coherent), at least in
closely related areas. New legislation should not contradict older laws that
remain in force. Once a law has been enacted, it is the responsibility of
courts and other competent authorities to enforce it in a manner coherent
with the legal system as a whole.*

Coherence and cross-border cases

The importance of legal coherence does not have the same weight in the
legal regulation and administration of cross-border cases or, alternatively, it
takes another form. Firstly, there are parallel sets of rules on the same is-
sues® and the choice between the applicable rules depends on factors such
as the case’s connection to the territory of a member state. Secondly, in
these cases, application of foreign law is, in theory, widely recognized.
Application of foreign law is justified by concerns of international inter-
course, the interests of the concerned parties and the interests of the interna-

93 By June 2008 it was clear that no compromise could be reached.

% See Kaarlo Tuori: Critical Legal Positivism, 2002, p. 138. In many respects, concepts
such as legal coherence, internal rationality and logical consistency coincide.

% In Swedish private international law, four different systems (sets of rules) apply: 1) EU
rules; 2) Nordic rules; 3) other treaty-based rules, and 4) generally applicable national (au-

tonomous) rules when the criteria for the application of any of the other sets of rules are not
fulfilled.
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tional legal community. In these cases, administration of justice is open for
a special kind of legal pluralism. On the other hand, the legal basis for the
application of foreign law is found in the choice of law rules of the forum.
For this reason, it is common to claim that foreign law is applied not in the
interests of the foreign state of the origin of the law but because the legisla-
tor of the forum state has found it most suitable to "locate” a cross-border
case under another state’s law.°® Thus, basically, a cross-border case is re-
ferred to foreign law only when this is in conformity with the forum’s legal
order and the values this seeks to promote.

Concerns of public policy

In a pure “’savignyan” system choice of law rules are drafted in a formally
“neutral” manner. They refer each cross-border case to the law of the state
to which the party most concerned has the concerned type of closest con-
nection. In this sense, they do not favour the law of the forum at the expense
of any foreign law. In this kind of a system, foreign law is regarded as equal
to and interchangeable with forum law (lex fori). Excepted are situations
where application of foreign law would result in a manifest incompatibility
with forum law. Basically, this limit to the application of foreign law, wide-
ly known as the public policy or ordre public reservation, aims at safe-
guarding respect for fundamental principles of the lex fori, and a certain
basic coherence. When foreign rules would risk this coherence, they do not
qualify for application.

The instrument of public policy is known in every nation-state’s system of
private international law. David McClean defines it as an "automatic mech-
anism of self-defense, a way of preserving the autonomy or the essential

interests of a country’s own legal system”.®” In the famous Boll case,’® the

% See, e.g., Michael Bogdan: Svensk internationell privat- och processritt, 7" Edition,
2008, pp. 31-32. Choice of law rules are also commonly seen as co-ordinators” of trans-
frontier issues under the most suitable law.

7 David McClean, ”De Conflictu Legum. Perspectives on private international law at the
turn of the century”, 282 Rec. des Cours 2000, p. 206.

%8 In this case, Swedish child-care authorities had taken measures in Sweden to protect a
minor Dutch citizen residing in Sweden. The Netherlands denied Sweden’s jurisdiction and
accused Sweden of violation of the 1902 Hague Convention Governing Guardianship of
Infants to which both States were parties. According to this Convention, jurisdiction to take
measures belonged to the courts in the state of the child’s citizenship. The ICJ ruled in

49



Maarit Jéinterd-Jareborg

first and only “private law” case tried by the International Court of Justice,
Sir Hersch Lauterpacht resembled it to a “’safety valve” that has made pri-
vate international law possible at all, and which, if kept within proper lim-
its, would guarantee its continued existence and development.®

Generally speaking, it is widely acknowledged that the public policy ex-
ception should be applied restrictively in cross-border cases. Today, rights
protected by the European Convention on Human Rights, probably, consti-
tute a common European standard regarding what should always be safe-
guarded. Otherwise, public policy is interpreted in divergent manners, de-
pending on the ”fundamental values” of the forum state. In Sweden, e.g.,
foreign family rules giving relevance to grounds such as a spouse’s ”quilt”
or “fault” to divorce have been qualified as contrary to Swedish public
policy. Obviously, this outlook is not shared in a state that considers spous-
al behaviour in relation to divorce to be of relevance, when assessing issues

of maintenance rights and custody of children.

The "materialization” of private international law

Public policy is, however, not the only method to safe-guard policies that
are considered essential in the forum state. Family law may be closely linked
with essential social policies, such as promotion of equal rights for men and
women, the child’s best interests, protection of the weaker party, etc. These
policies may be of such a dignity that the legislator may strive to promote
them also in cross-border cases. In many jurisdictions, the rules on choice
of law have been drafted to pay regard to such aims. This requires further
clarifications.

One way of expressing and explaining such a special link between the
substantive law of the forum and its choice of law rules is by calling it
“materialization” of choice of law. It is not the closest connection to a cer-
tain jurisdiction that alone decides what law is to be applied. In addition, or
instead, a certain kind of result is found preferable. The natural standard is
found in the substantive law of the forum. For example, according to § 10

favour of Sweden, admitting that the Swedish measures were based on such rules that must
be applied in a state irrespective of the otherwise applicable law. See Maarit Jéinterd-Jare-
borg: “Foreign Law in National Courts — a Comparative Perspective”, 304 Recueil des
cours 2003, pp. 334-335.

% Judgment of 28 November 1958, ICJ Reports 1958, p. 95.
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of'the Swedish Act (1990:272) on international questions concerning prop-
erty relations of spouses and cohabitees, the outcome of a property division
carried out in Sweden may be adjusted in accordance with Swedish domes-
tic law even if foreign law is applicable. The level and degree of materiali-
zation is decided on the basis of the forum’s substantive law which, in es-
sence, strives at a certain coherence with the lex fori. This kind of coher-
ence is not as fundamental as that safe-guarded by ordre public. But it is
important enough to legitimize exceptions from the applicability of foreign
law and adjustments to forum law.

Another example which, basically, excludes application of foreign law is
the international divorce law in the five Nordic states. Due to the funda-
mental importance of not only treating men and women alike, but a// men
and women alike in those states’ courts, the right to divorce is examined in
accordance with the substantive law of the forum, /ex fori.

One of the earliest Conventions adopted at the Hague Conference on pri-
vate international law (1902) contained choice of law rules on divorce, based
on the then prevailing principle of nationality.’”® If the spouses were nation-
als of different states, to grant a divorce in a contracting state required that
a divorce ground existed under the national laws of both spouses. This re-
sulted in a growing sensation of “’selective and unequal justice” in Sweden,
a state party to the Convention, after Sweden had thoroughly liberalized its
domestic divorce legislation in 1915. Unlike other Swedish citizens, Swed-
ish citizens married to citizens of states with more restrictive laws could not
be granted a divorce in Sweden. In 1934, Sweden withdrew from the said
Convention. When Sweden’s rules on international divorces were revised
as late as in 1973, application of Swedish law became the norm.

Much criticism has in the literature of private international law been ad-
dressed towards different forms of so-called “homeward trend”, i.e., the
legislators’ and the courts’ preference for the application of forum law. Leg-
islators prefer a pure lex fori approach or choose connecting factors that in
the great majority of cases will lead to the application of forum law.”! Courts
tend to qualify legal issues in such a manner that they fall under forum law
or, worse, simply disregard the foreign connections of cross-border cases

70 Convention relating to the settlement of the conflict of laws and jurisdictions as regards
divorce and separation.

71 Normally this is achieved when the parties’ habitual residence is decisive for what coun-
try’s law shall be applicable.
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and treat them as domestic cases. Another way of looking at these tenden-
cies is to relate them to a natural strive towards coherence, judged on the
basis of domestic standards. Nor should one forget that a judge is bound by
the forum’s law of procedure, which creates various kinds of limitations.”?
Substantive law and the corresponding law of procedure may be well co-
ordinated in each nation-state, but this coherence is absent when the deci-
sion is to be based on a foreign law.

Imagine that a Swedish or a Finnish court would be under the obligation to
examine a divorce claim in accordance with Polish law. Polish law requires
that the breakdown of the marriage is irreparable and complete, and that all
legal consequences of divorce are settled between the spouses. Swedish
and Finnish divorce laws, on the other hand, contain no grounds of divorce,
except a spouse’s desire to dissolve the marriage. Legal consequences of
divorce may be settled after a divorce decree. Consequently, the spouses
are not required to appear in court during the divorce proceeding and di-
vorce is normally obtained on the basis of written documentation. Should
the forum state’s law of procedure be adjusted to the Polish divorce law,
requiring establishment of a certain divorce ground and settlement of the
legal consequences (maintenance issues, property division, child custody)?
Or should Polish law be adjusted to Swedish (or Finnish) law on divorce
proceedings, with the result that a divorce application as such is proof of an
irreparable breakdown and that any decision on the connected issues can be
postponed?

Coherence on a community level

Once the Community had taken legislative action, cross-border measures
are no longer within the nation-state’s sovereignty. Those rejoicing in this
transference of competence from the nation-state to the EU emphasize in
particular the community legislator’s independence of nation-state inter-
ests and legislation. Supra-national rules pursue wider community objec-
tives and goals”, which may run counter to interests and preferences of
individual member states. But how does such a change of perspective relate
to the issue of coherence?

An obvious problem is that the EU does not have a complete legal sys-
tem, or legislative competence to draft such an all-embracing system. As a

72 According to a universal praxis, courts always follow the rules of procedure of their own
state.
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result, EC law forms only a part of each member state’s legal order. Any
reference to community objectives and goals (e.g. strengthening the free
movement of persons or non-discrimination on grounds of nationality) is
abstract. In concrete situations, it may be difficult for a national court to
establish how those goals and objectives should be promoted.

A national court is likely to strive at coherence with its own legal sys-
tem, whereby domestic law becomes central. The EC Court, on the other
hand, is free to act from a supra-national community perspective.”> The
preliminary rulings described in section ”Community rules in action” above
demonstrated an aspiration to give greatest possible effect to community
rules. Community law’s independency of any domestic law may offer a
new kind of flexibility, guided, e.g., by “materialized” supra-national stand-
ards. In cross-border cases, there can, e.g., be more scope for party auton-
omy, for application of the "most favourable law” to the weaker party, and
for internationally mandatory rules judged by general community stand-
ards.”* Nevertheless, the many gaps in community law force the EC Court
to seek guidance, i.a., in the national laws of the member states. Main-
stream positions risk taking over, to the detriment of modern diversity in
family law in the more progressive member states.” This is also reflected
in the preliminary rulings of the Court.”®

73 An example is the Court’s ruling in the case C-148/02 (Garcia Avello) setting, in effect,
aside member states’ rules relating to the law applicable to names when they do not respect
cultural diversity. The Belgian law and practice to subject individuals, who in addition to
Belgian nationality also possessed the nationality of another member state (Spain), to the
Belgian law of names against their will to follow the rules of the other state’s law, were in
contradiction to the principle of non-discrimination on the grounds of nationality.

74 This includes a dynamic interpretation of rights guaranteed by the European Convention
on Human Rights.

7> For example, EU’s directives on the free movement of persons and on family reunifica-
tion are based on narrow concepts of family and pay respect to member states’ traditional
outlooks. See Clare McGlynn: ”Family Reunion and the Free Movement of Persons in
European Union Law”, International Law Forum 2005, pp. 159-166.

76 See, e.g., C-59/85 (Reed), C-249/96 (Grant), and C-122/99 as well as C-125/99 (D). The
first two cases concern rights of a “’partner”’(opposite-sex/same-sex) when the couple is
cohabiting together outside of marriage. In the last mentioned cases, a partnership regis-
tered in Sweden did not entitle the registered partner, in the application of EC staff regula-
tions, to the same benefits as applicable to married spouses. A more recent ruling by the
Court in C-267/06 (Maruko) took surprisingly, the opposite position. A surviving registered
partner was to be considered entitled to the pension rights of a surviving spouse. Where the
situations are equivalent, national pension rights laws should not treat registered partners
differently from spouses, according to the Court.

53



Maarit Jéinterd-Jareborg

Once common rules of choice of law are adopted, problems of coherence
are likely to increase. According to Ted de Boer, unless judges are robots,
”they will try to escape a choice-of-law result that does not sit well with the
standards and values cherished in the forum state”.”” This observation fits
well into Kaarlo Tuori’s construction of ’the multi-layered nature of law”
which, in my opinion, is well-suited to demonstrate the problems created
by the EU legislator’s planned activities concerning cross-border family
relations. Until a truly European standard has been established, national
judges will be influenced by their own state’s legal culture and by what
Tuori calls ”the deep structures of law” of that state. In their interpretation
and application of community rules, the judges will strive to achieve coher-
ence with their own state’s law. Unity of result on a community level re-
mains an illusion.

The multi-layered nature of law

According to Tuori, modern law is by its nature multi-layered.”® On the top
we find a ”’surface level” which consists of express regulations (in statutes,
codifications of law) and court decisions. Underneath are the deeper layers
of law, consisting of the legal culture in the concerned nation-state and the
so-called deep structure of law. In Tuori’s construction the fundamental
principles of law are found here.”® Although a judge bases a decision, es-

7 Ted de Boer: ’The second revision of the Brussels I Regulation: jurisdiction and applica-
ble law”. In: European Challenges in Contemporary Family Law, 2008, p. 337. — See also
Thomas Wilhelmsson: “Europeiseringen av privatritten: for ett fragmentariskt utbyte av
erfarenheter”, Tidsskrift for Rettsvitenskap 2001, pp. 11-14 (p. 12). According to Wil-
helmsson, harmonization on a community level is limited to the surface level of law. Thus,
community law remains “surface level law”, without a legal culture of its own. This forces
lawyers in each state to apply the law through their national cultural spectacles.

78 Similar metaphors and constructions of law are advocated also by other legal scholars,
e.g., Pierre Legrand. In Legrand’s construction, law is culture and remains unbridgeable,
under surface level. (This applies at least when common law is contrasted with civil law.)
See Pierre Legrand: ”European systems are not converging”, International and Compara-
tive Law Quarterly 1996, pp. 52-81. See also Mark van Hoecke — Mark Warrington: ”Legal
Cultures, Legal Paradigms and Legal Doctrine. Towards a New Model For Comparative
Law”, International and Comparative Law Quarterly 1998, p. 513.

7 Instruments such as the European Convention on Human Rights work in favour of conver-
gence of values. Still, they also provide for a margin of appreciation by each member state,
which leaves scope for different interpretations. It can, therefore, be questioned to what ex-
tent (if at all) there exists a shared European notion of human rights relating to the family.
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sentially, on surface level sources, decision-making is also influenced by
the judge’s knowledge of the legal culture and the deep structure of the law.

Legal culture can be defined as “’the practices and tacit knowledge of the
legal profession”,®" in a given state, by a legal actor trained in that system.
Such knowledge is in Europe basically limited to the legal actor’s own
system of law. Therefore, community legislation risks being misinterpret-
ed. Furthermore, where community rules refer to the application of foreign
law, any knowledge that the judge will be able to acquire of that law will,
necessarily, remain on a surface level 8! As Werner Goldschmidt once ex-
pressed it, applying foreign law is like taking a photograph. Applying fo-
rum law is the work of an architect!

The foreign law problem

Common EU rules on choice of law also raise further concerns, often la-
belled as the foreign law problem.®? This notion stands for all the difficul-
ties and uncertainties connected with the application of the law of a foreign
country. According to the theory of conflict of laws, these problems consist,
primarily, of a diversity of practices concerning

(a) the conditions for the application of foreign law, for example, whether such
law is to be applied ex officio or only upon party request;

(b) whether the court or the parties are to establish the foreign law’s content,
what quality is required of the delivered information on the foreign law;
and

(c) what solution is to be chosen if the content of the applicable foreign law
cannot be established.

80 See Thomas Wilhelmsson, In: Private Law and the Many Cultures of Europe, 2007, p. 6.

81 Annelise Riles: ”Cultural Conflicts”, Law and Contemporary Problems, 71 (2008) No. 3,
p- 298, makes more or less the same point: “any description of another culture is always
implicitly a description of one’s own. In conflict cases, for example, the description of
foreign law turns on a set of assumptions about what the domestic law is, since it is only the
differences between domestic law and foreign law — and the differences that are relevant
according to standards of domestic law — that are of legal interest”.

82 See Jinterdi-Jareborg 2008, pp. 341-342, and Maarit Jéinterd-Jareborg: The Foreign
Law Problem: Choice of Law and European Integration”, In: Essays on Tort, Insurance,
Law and Society in Honour of Bill W. Dufwa, 2006, pp. 629-643.
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Studies have revealed that there is no uniformity or even harmony in the
member states” approach to these issues.®? In fact, each member state fol-
lows its own procedural rules and traditions, with varying outcomes as re-
gards the law applicable. The expected benefits of unified choice of law
rules remain limited if no attention is paid to the conditions upon which
foreign law is applied and how it is applied.

Concerns of coherence, discussed above, add an additional problematic
dimension. A court may be faced with considerable difficulties in trying to
ascertain the applicable foreign law’s real” content. Errors in interpretation
are claimed to be the rule rather than the exception. Max Rheinstein, one of
the leading comparatists ever, analyzed once, on the basis of 40 cases in an
American casebook on conflict of laws, how the United States’ courts had
succeeded in applying the law of a sister state. The results were discouraging.
In 32 cases the courts had applied the foreign law wrongly. In four cases the
courts’ conclusion was dubious. Only in four cases had the court reached the
right result and then only by chance!3* Later European studies have confirmed
similar problems.®> Dominantly, when the content of foreign law remains
uncertain, courts assume that it coincides with the content of the lex fori!

What next — future prospects

The failure to carry out the Commission’s proposal for common rules on
choice of law to divorce justifies the following conclusion. When it turns
out that member states have fundamentally conflicting interests, the EU
should refrain from action. As the situation is, this is not the conclusion
drawn by the community legislator.®® In this section, I will touch upon the
various models, which most likely will guide the EU’s future activities in
family law.

83 See, e.g., T C. Hartley: “Pleading and Proof of Foreign Law: The Major European Sys-
tems Compared”, International and Comparative Law Quarterly 1996, pp. 271-292, Maarit
Jénterd-Jareborg: "Foreign Law in National Courts, A Comparative Perspective”, 304 Rec.
des Cours 2003, pp. 181-385.

84 See Ole Lando: “Lex fori in foro proprio”; In: Festskrift till Ole Due, 1994, p. 218.

85 See F. Mélin: " Vers un alourdissement de I’office du juge a 1’égard de lois étrangers?”,
Petites affiches, 2003, No. 27, p. 20.
86 In Baratta’s words: “The EC does not encourage legislative diversity among Member

States’ PIL regimes, insofar as it prevents the achievement of the EC objectives.” Baratta
2007, p. 5.
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Enhanced cooperation in form of "flexible integration”

The Treaty of Amsterdam (Article 43a) introduced an option of “closer
cooperation” among interested member states, often called enhanced co-
operation” or even “flexible integration”. The failure to adopt common
choice of law rules to divorce brought this option on the table, as the first
test case.’” At present (January 1, 2009) it still remains open whether the
Commission is interested in submitting a proposal to this end and, in that
case, which member states will be willing to take part. It cannot be exclud-
ed that the Commission plans to re-open negotiations and bring all the mem-
ber states on board, with a less ambitious revision in mind or (hopefully) a
greater readiness for the application of forum law (lex fori).3

The idea of closer cooperation has been described as a “’failure masquer-
ading as an achievement”.%® When carried out, each member state is “free
to pick and choose which bits of European integration they would like to
support, at what speed they might like to integrate, and to what extent”.”
The Commission’s delay to submit a proposal demonstrates a reluctance to
recognize this as a true option as regards community rules on divorce.’!

Family law measures no longer qualify as “family law”

Another thought-provoking development in the legislative activities of the
EU is a tendency to classify measures qualifying as family law in a more

87 A formal request to this end was put forward by nine member states of the EU, namely
Austria, France, Greece, Hungary, Italy, Luxembourg, Romania, Slovenia and Spain. The
developments and the complicated procedure involved, when making use of this option, is
described by Boele-Woelki 2008.

88 See also Boele-Woelki 2008.

89 See Ian Ward: Europe in search of *meaning and purpose’”, In: Europe in Search of
’Meaning and Purpose’, 2004, p. 9.

9 Ward, ibid., p. 9. — Accordingly, Boele-Woelki is astonished that in the EU rhetoric the
nine EU member states’ declaration has been characterized as an “action which allows a
group of member states ‘go further than others’ with the aim of streamlining and simplify-
ing divorce law”! ”From these kinds of one-liners one easily gets the impression that the
Member States which support the enhanced cooperation procedure belong to the frontrun-
ners in terms of modernity and liberalism in the field of (international) divorce law. —— On
the contrary. The unsuccessful Rome III proposal truly follows a traditional approach.”
Boele-Woelki 2008.

91 The “choice” of international divorce law as the first test of this option has widely been
ridiculed in newspaper articles around the world.
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restrictive manner. Consequently, it is reported that the Commission, sup-
ported by the Council, advocated defining the new Maintenance Regula-
tion” as a measure of civil law, the purpose being that it could be adopted
by decision of a qualified majority of member states. In the end, however,
the Regulation was adopted unanimously. A similar interpretation is pur-
sued in respect of the planned EU Regulation on succession and wills. This
is even more surprising considering that the “cultural constraints flavour”
of succession law is commonly believed to exceed that of ordinary family
law. In this manner, the EU wishes to facilitate community measures, but in
effect changes the power structures of decision-making as member states
loose their right of veto.

Harmonized substantive European family law as a supplement?

According to the prevailing opinion, the community legislator lacks com-
petence in the field of substantive family law. A drawback with this posi-
tion is that it does not promote development in a special (progressive)
direction, in line with fundamental rights and freedoms.?* Citizens (and
others) have to suffer ”bad laws” in member states. The operation of any
rules on private international rules remains too abstract for any ordinary
person to predict the results. An additional drawback is that community
rules do not cover all situations of a certain kind but co-exist in the mem-
ber states with other sets of rules. In the long run, the community legislator
cannot avoid taking position regarding basic family law standards, at the
”expense” of family law diversity. A certain degree of harmonization of
substantive family law will become necessary, as a supplement to private
international law.”* The increasing emphasis given in community law to
human rights which, in turn, are interlinked with families and family law

92 See above, note 7.

93 The Brussels II bis Regulation, e.g., makes it possible for a member state to refuse recog-
nition of another member state’s decision on parental responsibility when the child had not
been heard (Article 23). The Regulation does not impose a common standard on the mem-
ber states’ substantive child law in this or any other respects. The EU’s Citizen’s Directive
(2004/58/EC) leaves it to the domestic law of each host member state to decide whether
partners in registered partnerships can be treated equivalently with married spouses. Etc.

94 An inevitable problem will be bridging conceptual differences between common law (=
UK, Ireland, Malta, Cyprus) and civil law jurisdictions (= the other member states). See
Martiny 2008, p. 191.
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should also work in this direction. As Nigel Lowe points out, already at
present the numerous provisions of the EU Charter on Fundamental Rights
embodying family law principles seem to suggest a community engage-
ment in family law.%’

The impact of the Lisbon Treaty on family law co-operation

After the negative outcome of the Irish referendum, the future of the Lisbon
Treaty®® is uncertain. Still, it requires no oracle to expect that the ideas put
forward there will re-emerge, sooner or later.”’

In the proposal, the focus of civil law cooperation remains on cross-
border situations, but the community legislator is granted more flexibility
and discretion. Under prevailing law, measures may be taken when they
are "necessary for the proper functioning of the internal market”. This pre-
requisite is maintained but modified by the word ”particularly” (when nec-
essary). In effect, this is an extension or at least a confirmation of commu-
nity competence, as interpreted by the community legislator.”® The rele-
vant article (Article 81) seems also, in effect, to pave the way for decisions
with qualified majority.”” In essence, it confirms the development described
above under section “Family law measures qualify no longer as ’family
law’”

Depending on the chosen outlook and objective, it is possible to claim
that the Lisbon Treaty will not change anything in relation to the present
state of arts. Substantive family law remains in the exclusive domain of the

95 Nigel Lowe: "The growing influence of the European Union on international family law
—a view from the boundary”, Current Legal Problems 2003, pp. 448-450.

% Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the
European Community, signed at Lisbon, 13 December 2007, Official Journal 2007/C 306/01.

97 Today (January 2009), the year 2010 is mentioned as a possible date for the Lisbon
Treaty to enter into force. By then, according to the Commission’s website, the special
“Irish concerns” such as military neutrality, taxations policies and ethical issues such as
abortion have been dealt with.

98 Under prevailing law, community measures in family law have been challenged on grounds
such as a basically weak link between family law and the internal market. The measures are
claimed not to be “necessary” for the proper functioning of the internal market. If the pro-
posal is adopted, this criticism is no longer relevant.

9 Art. 81.3 of the proposal explicitly addresses family law measures, and refers both to a
special legislative procedure (unanimous decision) and to an ordinary legislative procedure
(qualified majority decision). See further Martiny 2008, p. 189.
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member states.!”’ But it is as well possible to claim that the incorporation of
the EU Charter into the Treaty will legitimize and even require community
actions in family law.'®! Uncertainty prevails. In the past, uncertainty has
worked in favour of community rules.

Concluding remarks

The EU’s legislative measures have changed the legal landscape as regards
cross-border family matters. Ultimately, perhaps already within a period of
10-20 years, all such matters and existing gaps will be covered by special
community rules. This, in turn, leaves little or no scope for other, parallel
sets of rules, for example unified Nordic rules.'?? It is the EU that enters
into international treaties on behalf of the member states. In addition, there
will probably be community level registers on personal status, matrimonial
property agreements, wills and testaments. Still, any true success will de-
pend on having all the member states on board.

In this contribution I have tried to demonstrate, by using divorce law as
an example, that there are areas of family law where community choice of
law rules should not be the first option. A more natural first measure should
be harmonizing'® the underlying substantive rules or, simply, letting forum
law govern (lex fori -approach). A further drawback with choice of law
rules, as a tool for promoting legal integration, is that they remain an ex-
pert’s instrument, unknown and incomprehensible to any ordinary citizen.

100 See in particular Article 67.1 in the Treaty concerning the Functioning of the European
Union. Here it is explicitly stated that the Union shall constitute an area of freedom, security
and justice with respect to the fundamental rights, and the various legal systems and tradi-
tions of the member states. Of relevance is furthermore Art. 81, restricting civil law cooper-
ation to situations with trans-border implications.

101 See Article 3 para. 2. See also Communication of the EC Commission: Towards the
Strategy of the EU on the Rights of the Child (Brussels 4.7.2006, adopted by EU Parliament
on 16 January 2008).

102 Since early 1930’s several inter-Nordic private international law Conventions on mat-
ters of family law have been adopted and are in force between the five Nordic countries.
They have been relatively regularly revised. They aim at facilitating Nordic citizens’ move-
ment from one Nordic state to another. The Nordic citizens make much more use of inter-
Nordic mobility than EU-mobility.

103 In this context, harmonization does not mean “unification”, but brings certain basic
solutions more in line with each other.
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Results become easily arbitrary when choice of law rules’ symbiotic rela-
tion to substantive law is disregarded. Problems related with application of
foreign law should be taken more seriously.

The community actions in family law have so far been justified by refer-
ence to what promotes the market. Such a focus is narrow, formal and even
artificial from the citizens’ perspective. Measures should be increasingly
taken to promote progressive European family law values. Such measures
are by necessity closely linked with human rights and fundamental freedoms.
Such measures can be expected to better contribute to European welfare
and also increase the Union’s appeal in the eyes of its (critical) citizens (and
other inhabitants) and promote a sense of belonging to Europe.
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The Influence of European Human
Rights Law on National Law

Introduction

I would like to begin by thanking the organizers of the symposium for invit-
ing me. | have had a particular respect for Finnish academic legal discourse,
and a particular affection for Helsinki, since I came here for the first time in
1990, as a doctoral student, invited by Matti Pellonpdi. Eivind Smith in his
lecture has already sketched out many of the broader themes as regards
Europeanization of public law. I wish to take up one of these themes on a
more concrete level, and look at the influence the European Convention on
Human Rights (ECHR) and the case law of the European Court (hereinafter
the ”Court” or the ECtHR) has on national legal systems. As will become
apparent, | share Eivind Smith’s cautious approach to the use of human
rights law as a harmonizing tool. Human rights ”begin at home”. People do
not think about their human rights until they are abused, or under threat, by
the civil servants whose decisions affect them — police, social workers, teach-
ers etc. It is the national legislature which converts international standards
to concrete national norms and guidelines, and provides (or not) the financ-
ing which makes it possible for central and local government to take rights
seriously. It is the national judges who hold the bureaucracy to the norms
and guidelines in question. So, even if we are going to see more rights
standard setting at the European level, it is the reception of the standards
which is crucial.

I think that the teaching of the subject of human rights in the law curric-
ulum should reflect this, and we certainly try to do this at the Uppsala Law

' This written version of my paper largely follows the oral version, delivered at the confer-
ence. | have, however, taken the liberty of developing a few points on the basis of the
subsequent discussions at the conference.
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Faculty. It is when the international standards are filtered into national law
— criminal law, procedural law and particularly constitutional/administra-
tive law — that they really begin to mean something. Some academic law-
yers think that the international law of human rights is a self-contained
discipline. Of course, the international law of human rights has now be-
come so large a subject in its own right that we need some specialists in it.
But these specialists, like experts in any area of law (perhaps especially, the
subjects of jurisprudence and international law) can quickly lose touch with
what ordinary practicing lawyers (advocates, judges, government officials)
regard as “’the life of the law”. This is not to say that [ am hostile to theory
(then I would be out of a job) or that I consider that the proper purpose of
legal research is simply to make practicing lawyers’ lives easier (heaven
forbid). But human rights are about peoples’ everyday relationship with the
state, and it is, after all, practicing lawyers who assist these people in their
struggles to maintain or obtain rights, as well as the state in limiting, or
denying these rights. You have to speak the language of practicing lawyers,
and understand their concerns, if you want to get through to them.

To turn back to the ECHR, while all European states (with the exception
of Byelorussia???) are bound by the ECHR, and have implemented it in
national law, the actual influence it has in the legal system depends upon a
number of factors. There are obviously considerable empirical problems
involved in trying to go beyond the formal question of whether the ECHR
is incorporated in the national legal system and if so, at what level (statuto-
ry, constitutional?) to actually “measuring” ECHR influence in the legal
culture. Is there a statutory, or constitutional, obligation on the courts and
administrative agencies to take the ECtHR case law into account? If so,
how operative is this, or is it only on paper? What role does the ECHR
really play in the national legislative process?

One can measure the simple number of mentions of ECHR in draft legis-
lation and parliamentary debates, and how often it is referred to in the lower
courts (if these are reported) or higher courts, but examining the signifi-
cance of the reference involves analysing the parliamentary debates or cas-
es in question.

From the perspective of government lawyers, in the Justice and Foreign
Ministries, it is undoubtedly tempting to reason backwards, and look at
how many complaints are made to the ECtHR and how many of these are
upheld. On this test, both Finland and Sweden score very well, even if ac-
count needs to be taken of the accident of litigation, the degree of aware-
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ness of the Convention amongst the legal profession etc. But on this test,
the ECHR is alive and well in both the Finnish and Swedish legal orders.

Amongst the factors which I would mention as affecting the influence of
the ECHR is the level of economic well-being in the state in question, and
the distribution of wealth among the population, the existence, and func-
tioning, of parallel constitutional systems for the protection of rights, the
mechanisms in place for ventilating rights concerns in the legislative proc-
ess and the judicial ”culture” (seeing judges as a sub-group of the national
legal culture). Other factors which are relevant are how well the parties’
legal counsel identify rights issues and bring them before the courts, the
rules of procedural law concerning the degree to which the national courts
can and should raise Convention issues of their own motion, the case load
of the courts, the position given to international law in the national hierar-
chy of legal sources, the familiarity of judges with international and com-
parative law and the role judges have, and see themselves as having in
regulating the state. The perceived accessibility, persuasiveness, coherence
and "user-friendliness” of ECtHR judgments are also relevant.

From the perspective of jurisprudence, the relationship between the ECHR
and national law gives rise to a number of issues. One particularly interest-
ing question is to what extent ECtHR judgments could be said to penetrate
to what Kaarlo Tuori has described as the deep structure of the law” in his
seminal multilevel approach to the legal system.? Academic writing in both
Sweden and Finland — which has the crucial role in creating and maintain-
ing the law’s “deep structure” — has certainly not neglected the ECHR.
However, views can differ as to whether the Convention — in the relatively
short time it has been a formal part of national law in Finland and Sweden
— is central to rights protection in these countries, or still only peripheral.

From a legal-sociological perspective, a useful study would be an empir-
ical investigation of qualitative data, most suitably interviews of a repre-
sentative group of judges, prosecutors and lawyers for private parties suing
the state, to determine attitudes to the ECHR.

My perspective is, however, that of the international, and public, lawyer
and my intention in this lecture is modest. | simply want to sketch out some
factors relating to the receptivity of the judiciary to using the case law of the
ECtHR. I will mainly use examples from the Swedish experience of the
incorporated ECHR.

2 Kaarlo Tuori: Critical Legal Positivism, Ashgate, 2002.
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Although my topic is limited, underlying it is the broader question of the
role the ECtHR should have in the future of European rights protection.
There is a massive overload of the system, with a backlog of over 88,000
allocated cases.’ The great majority of these cases will eventually be de-
clared inadmissible, as showing no violation of the ECHR. The majority of
the cases taken up by the Court are so-called "repetitive” cases, repeats of
fact-situations already found to be in violation of the ECHR. The Court,
thus, is spending the great majority of its time on cases of little or no prec-
edent value. The case overload also poses a threat to the quality of the
ECtHR’s judgments, which is what the value of the institution stands and
falls on. Protocol 14, which would allow the Court to make procedural
improvements to speed up dealing with applications, is still being blocked
by one state, Russia. There are also more judgments which are not being
complied with, concerning inter alia Russia. Doubts have been raised about
the quality of some of the judges on the Court.

The Court is at a crossroads, and official reports on its future sketch out
quite different remedies for dealing with its procedural overload, reflecting
also deeper disagreement on its future role.* Should or must the Court be
reinvented as a constitutional court for Europe, instead of, as it is now, a
half constitutional half international” body? If so, what added value can it
have to the existing constitutional systems for protection, especially bear-
ing in mind the great divergences between European states as regards social
and economic conditions (welfare), and in cultural issues? Finally, what
role is there for the Court given the increased emphasis being placed on
human rights in the EU, requiring, ultimately, the European Court of Jus-

3 Until 1 January 2008 the Court presented an overall figure for the number of applications
pending before it, including applications at the pre-judicial stage. The older way of present-
ing statistics would have given a backlog figure of over 100 000 cases. A significant per-
centage of these uncompleted applications are however disposed of administratively be-
cause the applicant fails to submit the properly filled in application form and/or necessary
supporting documentation within the prescribed time-limit. The Court has thus decided that
the figure of pending cases should henceforth be of decisions “allocated” to a judicial for-
mation. In 2007, 41 700 cases were allocated, meaning that the backlog is continuing to
grow with ca. 14 000 cases were year. Russia is responsible for a quarter of all the pending
allocated cases.

4 See, e.g. Steering Committee for Human Rights (CDDH), Enhancing the control system
of the European convention on human rights, and Sustained action to ensure the effective-
ness of the implementation of the ECHR at national and European levels, CDDH(2008)008
Add. I and II.
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tice to pronounce authoritatively upon the extent of these EU human rights?
In this lecture I will do no more than touch upon these larger issues, but in
view of the theme of the conference, I will make a few closing comments
on the ”added value” of the ECHR in the light of the proposed changes
made in the Lisbon treaty to EU protection of human rights.>

Factors which limit the impact
of the ECHR on judicial culture

Lawyers are by nature conservative creatures, and they are — naturally
enough — happiest when they know exactly what the law is. Foreign legal
concepts are instinctively shied away from. There is, thus, a degree of in-
built passive resistance to reception. Although the incorporated ECHR is
not foreign law as such, it is not really familiar either. To begin with, one
has to know when it is relevant in a case. A comparison can be drawn here
with the exercise to be performed by a court when dealing with the so called
”EC objection” — that valid national law should not be applied because it
results in a restriction of the free movement of goods which cannot be jus-
tified by reference to EC law exceptions. Thomas Wilhemsson memorably
described the situation a national judge, unfamiliar with EC law, was faced
with when an EC objection was raised as analogous to that being confront-
ed with a jack in the box: one never knows when the pest will next pop up.°

The ECHR objection” can also involve a feeling of uncertainty for the
national judge. And this uncertainty does not end when the objection is
made and determined to be not manifestly without foundation. The process
of interpretation of judge-made law is rather different from that of most
statutory law, where, at least in Finland and Sweden, the travaux prépara-
toires are easily the most important interpretative source. The travaux
préparatoires to the ECHR are largely useless, and rarely referred to. The

3> Subsequent to delivery of the lecture, there was a ’no” vote in the June 2008 Irish refer-
endum on ratification of the Lisbon treaty, however, this does not seem to have killed it. At
the time of writing up this lecture (July 2008) it seems likely that the Lisbon treaty — with
some sort of face-saving exceptions for Ireland — will still enter into force, even if this may
be delayed somewhat.

¢ See, e.g. Thomas Wilhemsson: General Principles of European Private Law and the The-
ory of Legal Pluralism, in Cameron I. — Simoni A. (eds), Dealing with integration, lustus
1996.
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ECtHR collected case law (the ECtHR “acquis™) consists of thousands of
cases, from which can be distilled a large number of principles. Robert
Alexy has referred to principles as “optimization requirements”.” The judge
must try to realize these principles by concretizing them in the particular
case. The starting point at the abstract level is simple enough, but where do
you go from there? The ECHR acquis does not displace the national law.
Rather the national law should be applied in the light of the acquis, through
the lens of the acquis, by means of the principle of treaty-conform construc-
tion. This principle is a form of purposive (or teleological) construction.®
One then has not simply to identify the scope of the law, but actively to
develop it (something which goes to the constitutional role of the judge,
noted further below). As with the EC objection, the issue will come often
down to the balancing of interests by means of the proportionality test. But
there are two practical differences which weaken somewhat the status of
the ECHR. First, ECHR law, unlike EC law, is not hierarchically superior
to national law.’ The incorporated convention has the status the national
legislator determines. In both Finland and Sweden the Convention has the
status of an ordinary statute. Having said this, in Sweden the legislator has
chosen to emphasize that laws and other subordinate norms must not con-
flict with the Convention, thereby giving it a quasi-constitutional status.'”
Second, there will not usually be the same external pressure to maintain
compliance with the ECHR, as compared to EC law. There will rarely be
powerful companies in the background ready to defend their commercial
interests, and there is no institutional watchdog for the Convention analo-
gous to the EC Commission which can (and frequently does) threaten to
bring an action against a recalcitrant state for breach of the EC treaty (Arti-
cle 226).

Another limiting factor is that the judiciary in both Finland and Sweden
is a career judiciary, in contrast to common law judges who are usually
appointed after many years as practicing counsel. Swedish judges are not

7 See, e.g., Robert Alexy: A Theory of Constitutional Rights, Oxford UP, 2002.
8 See, e.g., Aharon Barak: Purposive Interpretation in Law, Princeton UP, 2005.

° T should hasten to add, that this is only the position taken by the European Court of
Justice.

10 At the time of incorporation (in statute form) a provision was also added to the constitu-
tion (RF 2:23) which lays down that ”a law or other regulation shall not be issued in conflict
with Sweden’s obligations under [the Convention]”.
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”high profile characters” in the same way that many English and, especial-
ly, American judges are. In Sweden, at least, bold interpretations of contro-
versial rights provisions are not a sure way for junior judges to climb the
bureaucratic ladder. This is not to say that Swedish judges are not inde-
pendent, or objective, and certainly not to say that Swedish judges are not
as ’good” as English or American judges. But junior judges at least are less
openly prepared to stick out. Having said this, this argument cuts both ways:
if the senior judiciary genuinely insist on compliance with the Convention,
then the junior judiciary will not resist this. Thus in Sweden it is very im-
portant for the higher courts to insist upon taking the ECHR seriously, be-
cause if they do not do so, the other courts will not."" Of course, formal
bureaucratic hierarchies, and legal supervision by the Chancellor of Jus-
tice, are probably less important than the social control which applies in the
Swedish work-place. Speaking as an immigrant in Sweden, I am still struck
at how strong the desire seems to be for most people not to stick out in
working life. I should refrain from further amateur psychological specula-
tion on this point, tempting though it is to identify supposedly common
characteristics for an entire nation of nine million people

One can, of course, argue that the Strasbourg case law is nowadays very
easily accessible online, and that, Swedish judges being familiar with Eng-
lish, there is no excuse for not finding the relevant case law. But this under-
estimates the occasional (or even frequent) lack of clarity in ECtHR case
law. The Court has tended to approach the issues raised by cases in a nar-
row fashion. It has rarely taken the oppor-tunity to elaborate upon the mean-
ing of a particular Convention term, but has up until relatively recently,
attempted to limit explicitly its discussion to the case in hand. There is thus
a distinction between the role of the Court and that of the ECJ which, through
relatively abstract preliminary rulings, deliberately tries to lay down gener-
al interpretative guidelines for national courts. This caution showed by the
Court is partly because the Court was not intended to act as (and does not —
yet — have the legitimacy to act as) a fully-fledged constitutional court. But,
more pragmatically, its composition pushes it towards caution. There is of-

I Neither Finland nor Sweden applies the principle that lower courts are bound by the
judgments of higher courts. Even the case law of the supreme court and supreme adminis-
trative court are only persuasive authority, a ”weak obliging source” in Aarnio’s terminolo-
gy. See, e.g. Aulis Aarnio: The rational as reasonable: a treatise on legal justification, Rei-
del, 1987.
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ten room for legitimate disagreement amongst the judges as to whether a
case falls within the scope of a right, and if so whether an interference can
be justified. To reach a decision on such issues often involves compromise.
One of the easiest ways to avoid prolonged discussion on an issue is to keep
as closely as possible to the facts of the case at hand. This narrow approach
is in one sense correct. The Court is, after all, there to do jus-tice in a partic-
ular case.

But it is often no easy business for domestic courts in one state (A) to
understand that the Court’s case law dealing with, e.g. motor traffic offenc-
es in state B, has implications for tax pen-alties in A. And it is clear that the
obligation under ECHR Article 1 to ’secure” the Convention means that
national courts must have take account of ECtHR case law concerning not
simply their own state, but other states too. National courts, applying the
Convention as part of their domestic law, and faithfully trying to under-
stand what it demands of them, can undoubtedly complain that they are not
always being given sufficient generally applicable guidance. One can argue
that a national court, faced with unclear or inconsistent ECtHR case law
should wait for a judgment on the issue against its own state, or at least a
Grand Chamber judgment, one of the main ideas behind the Grand Cham-
ber being to provide coherence in the ECtHR case law. However, this is
often not a practicable option. The national court can still find itself in a
tight spot. If it refuses to “translate” an existing ECtHR case concerning
another state to its own national context and develop the national law to
take account of the Strasbourg requirements, then it risks the case going
”out of its hands” to Strasbourg (something which no supreme court will
want) and a violation being found at a later stage. If, on the other hand, it
tries to anticipate a development in Strasbourg it may be too quick to change
national law and, when the issue later arises squarely in Strasbourg, may
find that it has made an unnecessary change.'? It should be noted in this
respect that the Court does not apply the common law doctrine of obiter
dicta, which, at least in theory, allows a subsequent reader — judge or aca-
demic — to identify those parts of its reasoning have no precedent effect. A
judgment, or even a remark made in it, may accordingly cause considerable
discussion in another state, which is faithfully trying to translate that case

12 This was the case in Norway as regards the ne bis in idem rule and tax surcharges, see,
e.g. J. E. A. Skoghoy: Norske domstolers lovkontroll i forhold til inkorporerte menneske-
rettskonvensjoner, Lov og rett, 337-355, 2002.
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law to its own national context.'? I return to this issue in the next section.

Another aspect is the time involved in ascertaining exactly what it is that
the ECHR requires in a given situation. It should be remembered that at the
level of the district court or district administrative court we are speaking
about mass production. Most cases will be relatively straightforward, capa-
ble of being determined by reference to the text of the law, and if need be by
the travaux préparatoires and the case law of the higher courts. Courts at the
lowest level can expect no reduction in their case loads merely because the
case involves a convention aspect.'* An academic lawyer may delight in
complicated cases, but it is a rare Finnish or Swedish judge who will jump
with joy when he/she hears that, while there is no national case law indicat-
ing that law X when applied in situation Y may breach the ECHR, there are
25 cases concerning other states on this issue and a third of these are in
French. In the circumstances, I find it quite natural if junior judges adopt a
publicly skeptical approach to arguments that this or that national law or
practice violates the ECHR. I do not find it surprising if the lower courts
say: let the Supreme Court or Supreme Administrative Court sort this out.
The experience in Sweden is certainly that, in practice, application of the
ECtHR case law — at least when it involves reductionist, or restrictive, in-
terpretations of national law — is mainly left to the higher courts.!

Up to now I have spoken about "passive” resistance through unfamiliar-
ity or lack of clarity in judgments. But resistance can also be active, when

13 E.g. in Sweden, there have been considerable discussions of the implications of von
Hannover v. Germany No 59320/00 24 June 2004 (as regards the balancing between the
constitutional protection freedom of expression and the — as yet not constitutionally protect-
ed —right of integrity) and MC v. Bulgaria No. 39272/98, 4 December 2003, as regards the
alleged need to legislate to so as to make lack of consent an explicit part of the crime of rape.

14 The position of the ECHR can be constrasted with the position of the Constitution in
many European states. Unlike many European states, which have the Kelsenian model of a
constitutional court, Finland and Sweden apply a decentralized model of constitutional re-
view: all courts have the power of constitutional review. However, in all states, ECHR
issues arise before, and have to be determined by, the ordinary (and administrative) courts,
even if in many states, the final word on the incorporated convention may be for the consti-
tutional court.

15 The implication is that descriptions of the national impact of the Convention which con-
centrate on the appellate courts can be criticized as not giving a true picture of what is the
ordinary “life of the law”. This was a well-known criticism made by the American realists
of the US system of legal education in the 1920°s and 1930’s. For a fascinating account of
the realist movement’s criticisms in this, and other respects, see Neil Duxbury: Patterns of
American Jurisprudence, Clarendon Press, 1995.
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clear Strasbourg case law is rejected because this would involve making
unwelcome changes in national law. The legislator or the judges could feel
that a negative ECtHR judgment is based on a misunderstanding of national
law. French judges have arguably resisted ECtHR judgments requiring
changes in the position of the government commissioner in administrative
proceedings — something seen as central to maintaining the quality of French
procedure. !¢

I certainly think it important not uncritically to accept case law from the
ECtHR. Like any court, it has good judgments and bad. A bad judgment is
not a problem if it leaves room — as it invariably will do — for adaptions/
ameliorations when it is implemented at the national level, either by the
national legislator or a national judge applying it to similar fact-situations.!”
In Sweden, in any event, there have been few holy cows which have been
touched upon by judgments with the exception of the Gustafsson case,'®
which the state won. I see in any event relatively little evidence of active
resistance from either the legislator or the judiciary."”

Another factor, already touched upon, can be described as respect for
democracy and institutional competence. Democracy is the main principle
for steering Western societies. In the Nordic states, it is universally accept-
ed that it is elected politicians who should take the most important deci-
sions in the public sphere. Respect for politicians is — relatively speaking —
still reasonably high in Nordic states. Rights are inherently moral and polit-
ical issues and involve the distribution of scarce societal resources. By at-
tempting to reduce all moral or political controversies to disputes over the

16 See John Bell: ’Interpretative Resistance’ Faced with the Case-law of the Strasbourg
Court, 14 European Public Law, 134—142 (2008).

17 Cf the approach of the Federal German Constitutional Court, order of 14 October 2004 —
2 BvR 1481/04.

1% No. 15573/89, 25 April 1996.

19 In the late 1980’s changes had to be made to Swedish administrative procedure as a
consequence of the right of appeal/review to a court in administrative cases concerning civil
rights. See lain Cameron: An Introduction to the ECHR, 5™ ed, Iustus, 2006, 90-95. See
further, for discussion of the relevant cases, Matti Pellonpd: Europeiska manniskoréttskon-
vention, Talentum, 2007, 364-386. The view was occasionally expressed in academic dis-
cussions that the ordinary power of administrative reopening really sufficed, and there was
no need to do what the legislator actually did, namely introduce a wholly new type of
administrative review. Certainly, substantively speaking it can be questioned whether these
changes made more than marginal improvements in Swedish administrative decision-mak-
ing.
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”correct” meaning of a legal right, courts can obviously severely reduce the
political room for manoeuver.?’ The pragmatic legal profession in Sweden
and Finland knows that there is no ”right” answer to moral questions, and
in the circumstances, most people consider that such issues should be large-
ly left to the legislature. The judges in the ECtHR itself are themselves split
— sometimes dramatically so — on issues such as abortion and adoption by
homosexuals.?! As regards institutional competence, the legislative process
in Sweden is — notwithstanding some deficiencies (mentioned later) —still a
good model. It is usually open, relatively long and expert opinions are usu-
ally taken properly into account. In the circumstances, judges know that the
legislature is almost always in a better position to decide on the need for
legal regulation, and what form it should take, compared to the type of ad
hoc examinations a court, even a court with time on its hands, is capable of
engaging in.??

But respect for democracy and institutional competence means that there
will be a great temptation for the courts simply to ”buy” the national parlia-
ment’s assessment of whether a particular limit on a human right is justi-
fied. Here something should be said about judges’ conceptions of their con-
stitutional role. At the risk of some simplification, the view of judges as
primarily technicians, not denying, but downplaying their role as law-crea-
tors, has until now been strong in Sweden. The courts in both Sweden and
Finland have, until recently, had a relatively limited role to play in protect-
ing constitutional rights. The Swedish chapter on constitutional rights was
added more or less as an afterthought in 1976. In both states, constitutional
rights have traditionally been — and still are — protected primarily by the
national legislative process. There is thus no strong judicial tradition of
protection of constitutional rights to which the Convention can easily be

20 This is a huge subject, and I will content myself with three references: J. H. Ely: Democ-
racy and Distrust: A Theory of Judicial Review (Harvard UP, 1980), Tom Campbell: Rights:
a critical introduction, Routledge, 2006 and Martti Koskenniemi: The Effect of Rights on
Political Culture, in Alston, P. (ed.), The EU and Human Rights, Oxford, 1999.

21 See, e.g. Tysiac v. Poland No. 5410/03, 20 March 2007 (abortion) and E.B. v. France,
No. 43546/02, 22 January 2008 (homosexual adoption).

22 The willingness of the British judges to use the incorporated ECHR to hold in check the
British parliament’s (over) reaction to terrorist threats has been the subject of academic
discussion. See e.g. Jeffrey Jowell: Judicial Deference: servility, civility or institutional
capacity? (2003) PL 592 and Conor Gearty: Principles of Human Rights Adjudication,
Oxford, 2004.
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“fitted in”. Again with the risk of simplification, this approach has meant in
Sweden that constitutional interpretation has been “bottom-up” interpreta-
tion: an administrative authority’s regulations are usually deemed to be in
accordance with the government ordinance which is almost invariably
deemed to be in accordance with the statute which is hardly ever not deemed
to be in accordance with the constitution. This approach may be mainly a
result of a pragmatic method of judicial interpretation (concrete specific
norms being preferred whenever possible over abstract general norms) it-
self a product of mass production of cases, but respect for the democratic
principle, and institutional competence, certainly buttresses it.

It is difficult to argue that this approach is wrong. As Alf Ross demon-
strated, it is not logically necessary to have a court with the power of consti-
tutional review to protect the constitution.?* And ultimately, if the political
process cannot ensure compliance with the constitution, then no court mech-
anisms will be able to stand long against pressures to limit constitutional
rights. But it is easy to take this truth one step further and argue that, if the
national legislative process is functioning well, then what is the need for
constitutional review at all?

I think, for reasons I will develop more further on, that there can be a
need for some degree of constitutional review in Sweden and Finland in
general, and concerning the incorporated ECHR in particular. The “respect
for the democratic will” argument is definitely valid, but easily be overstat-
ed. The will of the majority in any well-functioning system of government
is, and should be, subject to all sorts of restraints, legal and political.?* In
fact, bearing in mind the crucial role government departments play in draft-
ing legislation in both Finland and Sweden, one can argue that the power
shift — if there is one at all — will be minor, and in practice more from one
group of public employees (civil servants) to another (judges).

Having said this, all rights — civil, political, economic, social and cultural
—cost money. Rights are thus ultimately decisions on the allocation of scarce
public resources. This allocation should be largely — but not exclusively —a
matter for the politicians. I therefore accept the potential for misuse of the
case law of the ECtHR, to short-circuit the necessary political discussions

23 See, e.g. Alf Ross: Why democracy? Harvard UP, 1952.

24 Again, this is a huge subject. For a critical treatment, arguing that, historically, well-
functioning republican systems have always had the ”counter-vailing” forces balancing the
power of the legislature, see Scott Gordon: Controlling the State, Harvard UP 2002.
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which each state must have on the right substantive (content of right) and
procedural (which organ of the state should have the last word) “’balance”
to be taken in the issue.? But I do not think the Swedish courts’ use of the
ECHR has in fact constituted an impermissible encroachment of politicians’
freedom of action.?

Factors which operate to increase
the judicial impact of the ECHR

What are the factors which serve to increase the judicial impact of the ECHR
in Sweden (and Finland)? The first of these is that it is no longer possible to
leave the protection of Convention rights wholly to the parliament. The
ECtHR case-law is extensive. It is easy to miss a case, especially a case
concerning another state which nonetheless has implications for one’s own
state. As already mentioned, both Sweden and Finland —rightly in my view
— place the bulk of safeguards at the preventive level. The open nature of
the legislative process, and the scope it leaves for expert views, is impor-
tant. There are also mechanisms designed to identify possible conflicts with
the constitution. In Finland, these are the Chancellor of Justice, the Om-
budsman, and the constitutional committee, in Sweden these are the Law
Council and the committee on the constitution. This is not a protection sim-
ply on paper: the ECHR is relevantly frequently mentioned in commission
of inquiry reports, in the bills and parliamentary debates.?’

In the circumstances, this argument that preventive scrutiny is not enough
may seem strange. However, a number of points should be made in reply.
The first is that the pace of legislation continues to increase. This is partial-
ly as a result of the complexities of modern life and partially as a result of
EU membership. Moreover, legislation is more fragmented: the time of the
great codification projects seems over (at least at the national level). What

25 For critical views of common law judges’ willingness to quote comparative human rights
law, see Christopher McCrudden: Judicial Comparativism and Human Rights — http://
papers.ssrn.com/sol3/papers.cfm?abstract id=1028703&rec=1&srcabs=963754

26 T develop this further in EKMR och normprdvning, SvJT, 851-861 (2007).

27 All of this is in line with Committee of Ministers Recommendation (2004) 5 on the
verification of the compatibility of draft laws, existing laws and administrative practice
with the standards laid down in the European Convention on Human Rights.
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is left is tinkering with the details. Another development, related to the first
two is that the quality of preparation seems to be decreasing. In Sweden,
more laws are being produced on the basis of departmental reports rather
than parliamentary/academic commissions of inquiry, or even on summary,
and unpublished, departmental studies. The resources the government de-
partments have to devote to investigation, and drafting, of legislation are
less: more departmental man-hours have to be devoted nowadays to inter-
national negotiations, primarily at EU level.

Moreover, the very fact that there are several preventive mechanisms
can create a problem. It is a fact of human nature that when you give several
people the same job to do, at the same time as giving them a /ot to do, then
everyone will — often or at least sometimes — assume that everyone else is
doing it properly, and take their duties more lightly. In Sweden, the com-
mittee on the constitution and the Law Council have very limited resources
to engage in own investigations. The Law Council occasionally has judges
with human rights expertise on it, but more often not. It has no continuity of
expertise. Nonetheless, the — on occasion — very summary investigations it
makes of the constitutionality of draft legislation (abstract constitutional
review) can in practice provide a full protection against subsequent chal-
lenge in court proceedings (concrete constitutional review). The judges can
easily take the view that if the provision really is unconstitutional, then
surely the Law Council would have identified this.?® As regards the parlia-
mentary preventive mechanisms (the committee on the constitution), this
can indeed work well, but where there is political consensus in the commit-
tee about the desirability of a particular limitation on human rights, then
this will be adopted, even if doubts may be raised by lawyers as to its con-
stitutionality.?” Moreover, and this is very important, the production of new,
important cases from the ECtHR is constant. However exhaustive and well-
made the analysis made by the government departments, and the preven-
tive mechanisms, these cannot guard against the law, or more likely partic-
ular applications of it in concrete situations, being in breach of the ECHR
because of later ECtHR cases.

Another reason for the courts not being able totally to rely upon the leg-
islature, or the administration, is the pressures nowadays being placed upon

28 This was a factor in the ”Pastor Green” case, NJA 2005, s. 805.

29 See the Opinion on the Constitution of Finland adopted by the Venice Commission at its
74" plenary session (Venice, 14-15 March 2008), para. 119.
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the whole public sector to economize. Finland and Sweden are rich coun-
tries. One should not forget the crucial importance of a sound economic
base for rights protection. I say to my idealistic students that if they are
interested in human rights, they should also be interested in tax law, be-
cause the former is dependent upon the latter. Of course this dependency
does not mean that only rich countries are able to respect human rights, and
certainly not that poor countries should not even try to do so. But it is un-
doubtedly easier for rich countries to respect human rights.

Human rights are not ’natural rights”. In the hard-headed North, we know
that, while the demand for human rights may indeed be universal, and time-
less, in that voices demanding respect for human rights have been heard in
all societies and during all periods of history, the potential to supply them
depends on special social, economic and political conditions. A system which
respects human rights is not the “natural order” of things, but a vulnerable
human creation, which will start malfunctioning, or even fail, if we do not
continually take it seriously.

Human rights can be seen, in Ronald Dworkin’s terminology, as trumps”.3°
But rights to a state of being, or a state of affairs, as Neil MacCormick defines
human rights, are complexes of different claims on the state and on other
people.3! As such, they always have to be interpreted. The question of balanc-
ing of interests still comes in, at the very least at the level of the applicability
(or not) of the right in the concrete situation. Resources are thus not irrelevant
in rights discussions, simply that the discussion on allocation of resources is
channeled in a different way.

Anyway, for good or ill, all public servants are nowadays under the watch-
ful supervision of economists, who want value for money. Even though
they (hopefully) accept that you cannot measure effectiveness of adminis-
trative or judicial decision-making in terms only of speed, vague factors —
such as justice, privacy, freedom of conscience — are difficult to measure,
and inevitably risk being downplayed.

I think that there are few immediate economic threats to ECHR rights in
Finland and Sweden. However, we should not be complacent. The under-
financing of the public sector, in particular pressures to economize on lo-
cal authorities, the main service providers in both countries, mean that
economic and social benefits can be, and will be, cut. This can raise issues

30 Ronald Dworkin: Taking Rights Seriously, Duckworth, 1977.
31 Cf. Neil McCormick: Institutions of Law, Oxford UP, 2007, p. 132.

77



lain Cameron

under Article 8. It is also reasonable to assume that the Article 6 guaran-
tees of access to court to challenge such administrative decisions — when
these are decisive for civil rights — will increasingly come into play.*?
Overloading of the administrative courts for this, and other reasons, means
that the Article 6 requirements of trial within a reasonable time come un-
der threat.

Another point is that the national courts, even if they might want to do
so, cannot avoid the job of developing national law in accordance with
ECtHR practice. As noted already, ECtHR judgments are often casuistic in
nature, keeping closely to the facts of the given case. This is partly for
procedural reasons (making it easier to obtain agreement on a majority judg-
ment) but partly built into the Court’s function as a half-international, half-
constitutional court. This is why the Court deliberately gives a ”margin of
appreciation” to states.’®> But the margin of appreciation, given out of re-
spect for national sovereignty, paradoxically can make it more difficult for
a national court, in a subsequent case, to determine exactly what it must do
to avoid breaching the Convention. As already mentioned, there will be
situations where a national court will have relatively little guidance as to
whether the ”Convention objection” forbids, or permits, or obliges, an ex-
ception being made to a given law or practice. At the same time, the nation-
al court is supposed to (and will want to) decide the case and solve the
problem, without having to let it go to Strasbourg.

Just as the Court is increasingly feeling obliged to give certain national
legislatures more guidance as to what sort of law reform is necessary,*

32 Another matter which can be mentioned here is the risk that the minimum standard of the
ECHR can be used offensively, to justify cutbacks. The minimum can become the maxi-
mum, if the position is taken that the ’ECHR places no obstacles to doing this”. One Finnish
commentator already sees this problem. See Laura Ervo: Férhallandet mellan Europadom-
stolen och nationella domstolar — finléndska perspektiv, JET 2006/4 s. 411. Certainly, at the
EU level, the experience so far of Framework Decisions shows the ECHR can easily be-
come the only agreed standard when the EU legislates in criminal law.

33 A huge subject again. For recent treatments of the issue see Jukka Viljanen: The Europe-
an Court of Human Rights as a Developer of the General Doctrines of Human Rights Law,
Acta Universitatis Tamperenis 965, 2003 and Jonas Christoffersen: Fair Balance: A study
of proportionality, subsidiarity and primarity in the ECHR, academic dissertation, Copen-
hagen, 2008.

34 See Res (2004) 3 “on judgments revealing an underlying systemic problem”; which en-
courages the Court to exercise a more forward-looking ”quasi-legislative” competence where

it has identified a structural problem. See inter alia Broniowski v. Poland, No. 31443/96, 22
June 2004, Lukenda v. Slovakia, No. 23032/02, 6 October 2005.
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there are also indications that the Court is attempt-ing to lay down clearer,
uniform standards of interpretation of the Con-vention for domestic courts,
even where this involves explicitly departing from previous case law?* But
while I think this is a welcome development, there are still going to be
many, many more concrete legal interpretative issues which arise in a na-
tional legal system compared to the Strasbourg system.

What should the national court do? As already noted, if it goes beyond
what the ECtHR requires, it risks making an unnecessary change. If it does
not go far enough, it will be embarrassed in the future. National courts, in
any event, should not give their legislature a margin of appreciation, as this
risks a “double” margin of appreciation.*® The Supreme Court in Sweden
has taken different approaches to this issue. On one occasion, it has de-
manded clear Strasbourg case law indicating that a criminal law arguably
requiring self-incrimination breached the Convention.?” On another, it has
considered that the logical consequences of more general Strasbourg case
on freedom of expression in religious contexts meant that a conviction for
incitement to hatred could not be upheld.*®

By way of conclusion on this section, it can be said that when it comes to
the judicial reception of the ECHR as far as Sweden is concerned, meas-

35 For a recent example of an attempt by the Court to give better general guidance (in this
case, regarding which disputes involving public employees fall outside of Article 6) see
Vilho Eskelinen and Others v. Finland, No. 63235/00, 19 April 2007. This case is an explicit
overruling of Pellegrin v. France No. 28541/95, 8 December 1999, which itself was an
explicit departure from previous case law. Another factor altering the relationship between
the national courts and the ECtHR is the gradual development of a quasi-obligation to re-
open national proceedings following a negative judgment in Strasbourg. This is, formally,
only at the level of a Committee of Ministers recommendation, Rec (2004) 6 on the im-
provement of domestic remedies, but the existence of such a remedy can have implications
for the damages awarded by the ECtHR in just satisfaction”. See, however, the German
constitutional court judgment cited above.

36 See e.g. Martin Scheinin: “one clearly should not take a case decided by the European
Court through the application of the [margin of appreciation] doctrine as an authoritative
statement that the ECHR does not give grounds for a claim that would extend further. As
long as the European Court rests on a margin of appreciation, domestic courts should con-
duct an independent scrutiny in order to prove themselves worthy of the discretion left to
them”. See ”International Human Rights in National Law” in Hanski R. — Suksi M. (eds),
An Introduction to the International Protection of Human Rights, 2" ed, 1999, p. 422.

37 NJA 2005, s. 407.

38 NJA 2005, s. 805. The Supreme Court later clarified that the religious context is crucial,
upholding convictions for incitement to hatred on the basis of sexual orientation where the
religious context was absent (NJA 2005 s. 467).
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ured in terms of how often the ECHR is mentioned by the higher courts, the
ECHR is more important in Sweden than the rights chapter, chapter 2, of
the Instrument of Government.?° Chapter 2 cannot really be described as a
living part of the Swedish judicial culture, and the present commission of
inquiry into the Constitution (whose report is due at the end of the year) is
expected to make proposals for changes in this regard to ’boost” its profile.
Having said this, the published Swedish case law shows that ECHR is liv-
ing” mainly as regards the right to fair trial, Article 6. It is this article which
is perceived by the Swedish courts as being most “operative”, as filling a
gap in Swedish rights protection.

Concluding remarks — a continued value for the ECtHR?

In states where the judiciary is, relatively speaking, strong, such as the
United States and the United Kingdom, we see a continuous debate on the
permissible limits of judicial power, often reflecting a view of politics/law
as a ”zero sum game”. For example, in the UK, judges relying upon, and
developing, Strasbourg case law on detention of terrorist suspects have
been attacked for putting public safety at risk.* In the US, the Supreme
Court naturally interprets US law, but there has been strong disagreement
between judges and academic lawyers on the permissibility of even look-
ing at comparative case law (including that of the ECtHR) for guidance in
interpreting constitutional rights.*! Of course, it is easy to exaggerate the
political importance of the judiciary (and particularly easy for a lawyer to
do so). Even in the United States, it should be remembered that it is not the
Supreme Court but Congress and the President which decide the great

3 Karin Ahman: Kartliggning av i vilka fall svenska domstolar tillimpat bestimmelserna
i 2 kap. regeringsformen och i Europakonventionen, Uppsala universitet, juridiska institu-
tionen, 2003.

40 See, e.g. A and others v Secretary of State for the Home Department [2004] UKHL 56,
MB v. Secretary of State for the Home Department [2006] EWCA Civ 1140.

41 Compare Judge Scalia’s dissenting opinion in Lawrence v. Texas 539 U.S. 558 (2003)
with Aharon Barak: Comparative Law, Originalism and the Role of a Judge in a Democra-
cy: A Reply to Justice Scalia http://www.fulbright.org.il/fileadmin/fulbright/editor/images/
news/-documents _for news/Barak 50th symposium_speech.doc. This can be seen as yet
another battle in the war (referred to by Professor van Caenegem in his lecture) between
“intentionalists” and “evolutionists”.
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majority of the issues regarded as being politically important by the popu-
lace.*?

In Sweden, the ”politics/law” debate is largely absent. Admittedly, the
position of the Social Democrats in Sweden is still to keep the courts from
encroaching upon what they regard as properly within the political sphere.
But there is little controversy involved in this. Few Swedish politicians of
any political complexion, and for that matter few judges, would disagree
with this starting point.

In Sweden (and, I believe, Finland) there is no question of the correct-
ness of the largely subordinate role which is played, and should in the fu-
ture be played, by the courts in constitutional matters, including the content
of rights. Having said this, there has been a discussion in Sweden recently
of the power of the ECJ. This has been linked to a traditional Swedish holy
cow, the right of the parties in the labour market (employers’ associations
and trade unions) to determine conditions of work and pay through collec-
tive agreement, and without interference from others (the legislature or the
courts). The ECJ has come under a lot of attack from certain Social Demo-
crats, sparked off by the preliminary ruling in the ”Vaxholm” case.*’

I will conclude this lecture with a few remarks on the role the ECtHR can
and should play in a future when human rights are a binding part of the
constitutive EU treaties and the ECJ is given an explicit role in human rights
protection. I would begin with the obvious point that EU legislation is not
the same as national legislation, and the texts of directives should not be
treated in the same way as national laws. The EU has what political scien-
tists describe as “output legitimacy”.** It is not the legitimacy of the input,
the decision-making process, by which the EU should be judged but the
end results it achieves. The political compromises in the final legislative
product, the regulation, directive or decision, mean that it is usually much
vaguer than an equivalent national law, allowing much greater scope for
interpretation. The power given to the final interpretative body — the ECJ —
is, and must of necessity be, correspondingly greater. This is built into the

42 Frederick Schauer: Foreword: The Courts Agenda — and the Nation’s, 120 Harv. L.R. 5
(2007).

43 C 341/05 Laval un Partneri Ltd v Svenska Byggnadsarbetareférbundet, 18 December
2007. The legislative change required to implement the judgment is minor, meaning that the
criticism directed at the ECJ is more emotional than rational.

4 Fritz Scharpfe: Governing in Europe: Effective and Democratic, Oxford UP, 1999.
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system. However, the ECJ is hardly insensitive to its own power. On the
contrary. In its preliminary rulings the ECJ nowadays tends deliberately to
keep itself on a relatively vague level, allowing the national court consider-
able freedom of interpretation when the case returns for decision. It does
not determine the case in a preliminary ruling (even though, in the past, the
specificity of its ruling meant that it occasionally come very close to doing
S0).

The relationship between the ECJ and national courts on the one hand,
and between the ECtHR and the ECJ on the other is complicated, and too
large to be dealt with in this short lecture. I will content myself to noting
three points, all concerning the power of the ECJ and all following on from
the fact that the post-Lisbon Charter on Fundamental Freedoms will obtain
a legally binding status. This legal status means that it can (and must) be
applied by the ECJ and national courts (when interpreting national law within
the scope of EU law).

First, the Charter is supposed to be complementary to national constitu-
tional protection, and is — explicitly — not designed to provide in itself for
competence to legislate in the area of human rights.*> But the history of the
EU is one of expansion of legislative competence. We now have an EU
Fundamental Rights Agency which is designed to investigate member states’
laws to identify gaps in human rights protection. It is a reasonable assump-
tion that FRA reports will lead to pressure to legislate in some areas at least.
Some human rights issues now determined at the national level will in the
future be determined at the EU level. The ECJ will have the final word on
interpretation of these areas. Scharpfe’s formulation of the criterion of le-
gitimate EU legislative activity — to keep away from what ordinary people
would discuss over the ’kitchen table’ — is thereby definitely abandoned.
Second, where the issue concerns direct administration (i.e. by an EU insti-
tution, such as the Commission, in anti-trust cases, or EUROPOL), the ECJ
will not simply give a ruling on how the law should be interpreted, but
determine the case. Third, following on from the above two points, the
judges on the ECJ have — with a few notable exceptions such as the Finnish

4 Article 6 of the EU treaty would provide that: 1. The Union recognises the rights,
freedoms and principles set out in the Charter of Fundamental Rights of the European Un-
ion of 7 December 2000, as adapted at Strasbourg, on 12 December 2007, which shall have
the same legal value as the Treaties. 2. The provisions of the Charter shall not extend in any
way the competences of the Union as defined in the Treaties.”
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judge, Allan Rosas — no competence in the area of human rights. This in
itself may not be seen as too serious, bearing in mind the extensive exper-
tise they can call on from their assistants, the advocates-general, and the
research department of the Court. Admittedly, I can think of at least one
case from the Court of First Instance (CFI) where the judges, who [ am sure
have adequate expertise in the area of competition law, produced a result
which would be a disgrace for EU protection of human rights.*® But, hope-
fully the case, now pending before the ECJ, will be corrected on appeal.
And while there is a lively debate on whether the ECJ really takes rights
seriously” it certainly cannot be accused of deliberately ignoring relevant
ECtHR case law.*® Nonetheless, there is one aspect of the process of deci-
sion-making in the ECJ — namely the lack of dissenting opinions — which
becomes very much less acceptable when it is applied outside of the field of
competition law and in the — essentially contested moral/political areas — of
human rights. What seven judges (the standard composition of chambers in
complicated cases being thirteen judges) say on any area of EU law will be
the only correct answer. This is absurd in the area of human rights.

The conclusion from these three points alone is that there is still a need for
the ECtHR as a court of appeal from the ECJ. Fortunately, the reform treaty
provides for EU ratification of the ECHR.* And the Council of Europe and
the EU will find some procedural solution to grant the ECtHR jurisdiction.>
This is not a strange result, putting the ECtHR “above” the ECJ. It is no more
“above” the ECJ than it is “above” a national constitutional court.’!

46 Case C-402/05, Yassin Abdullah Kadi vs. Council and Commission (Case T-315/01).
Judgment 21 September 2005.

47 See, e.g. C-112/00, Schmidberger Internationale Transporte und Planziige, 12 juni 2003
4 See, e.g. C-94/00, Roquette Fréres, REG 2002, 1-9100.

49 Article 6 of the EU treaty would provide that 2. The Union shall accede to the European
Convention for the Protection of Human Rights and Fundamental Freedoms. Such acces-
sion shall not affect the Union’s competences as defined in the Treaties. 3. Fundamental
rights, as guaranteed by the European Convention for the Protection of Human Rights and
Fundamental Freedoms and as they result from the constitutional traditions common to the
Member States, shall constitute general principles of the Union’s law.”

30 Protocol 14 envisages this ratification, but more work needs to be done on the practical
arrangements. Protocol 14 is, as already mentioned, being blocked by Russia.

S Matti Pellonpiici: The European Court of Human Rights and the European Union, in
Caflisch L., Callewaert J., Liddell R., Mahoney P. and Villiger M. (eds), Liber amicorum
Luzius Wildhaber: human rights — Strasbourg views / Droits de I’homme — regards de Stras-
bourg, N.P. Engel 2007.
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Fundamental Rights in the European
Space for Freedom, Security and Justice:
The Pratorian ne bis in idem Principle
of the Court of Justice'

Introduction

For some years the Court of Justice of the European Communities (ECJ)
has developed a complete series of general principles of Community law
that also covers criminal law and criminal procedure law?. With the entry
into force of cooperation in the field of Justice and Home Affairs (JHA)
around the third pillar, as set out by the Treaty of Maastricht, and the exten-
sion of the jurisdiction of the Court of Justice to third pillar matters intro-
duced by the Treaty of Amsterdam, the ECJ has had the opportunity of
extending the scope of application of these general principles to new policy
areas more directly related to the principle of due process and fundamental
rights.

Prior to the entry into force of cooperation in the field of JHA in accord-
ance with the third pillar, the Member States drew up ad hoc agreements on
cooperation in criminal matters in the framework of European Political
Cooperation®. But the breakthrough came in the form of the Schengen Agree-
ment in 1985. France, Germany and the three Benelux countries agreed on
closer cooperation between them in the field of migration, police coopera-
tion and judicial cooperation in criminal matters, and the creation of a Schen-

' This article has been published in Montserrat de Hoyos Sancho (ed.): El Proceso Penal
en la Union Europea: garantias esenciales, Lex Nova, Valladolid, Spain, 2008, 78-99.

2 See for example Case 80/86, Kolpinghuis, [1987] ECR 3969 and commentary on it by
Sevenster, ”Criminal Law and EC Law”, 29 CML Rev. (1992), 29-70.

3 JA.E. Vervaele: Fraud against the Community. The need for European fraud legislation
(Deventer, 1992), p. 345 and J.A.E. Vervaele — A.H. Klip (eds): European Cooperation be-
tween Tax, Customs and Judicial Authorities (Kluwer Law International, 2002).
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gen Information System (SIS). Schengen cooperation was very successful
and many Member States of the European Union (EU) joined it. The Schen-
gen intergovernmental agreements of 1985 and 1990 and the Schengen Area
have been incorporated into the structure of the EU through a Protocol an-
nexed to the Treaty on European Union (TEU) and to the Treaty of Amster-
dam. The provisions relating to asylum, immigration policy, etc. were inte-
grated into the first pillar (which is to say, into the Treaty establishing the
European Community: Title IV), the rules on police cooperation and judi-
cial cooperation in criminal matters around the third pillar. However, spe-
cial legal arrangements have been agreed for the United Kingdom and Ire-
land (which are not subject to the Schengen Area) on the possiblity of opt-
ing to join this agreement, for Denmark in the case of abandoning it, and for
Iceland and Norway, countries that are not within the Union, that are part of
the Schengen structure.

The incorporation of Schengen into Community law also included arti-
cles 54 to 58 of the 1990 Convention implementing the Schengen Agree-
ment of 1985 (CISA) on the application of the ne bis in idem principle.
These articles are set out under Title VI of the TEU (third pillar regulations)
upheld in law in articles 34 TUE and 31 TUE®. Article 54 states that: ”A
person whose trial has been finally disposed of in one contracting party
may not be prosecuted in another contracting party for the same acts pro-
vided that, if a penalty has been imposed, it has been enforced, is actually in
the process of being enforced or can no longer be enforced under the laws
of the sentencing contracting party”. Article 55 contains exceptions to the
rule of ne bis idem, but they must be formally presented at the time of
signing or ratification of the Convention. One of the possible exceptions is
that the acts took place either wholly or partially in their own territory.
Another important article in this context is article 58 that points out that
national regulations can be wider and go beyond the provisions of the Schen-
gen acquis on ne bis idem, providing greater protection.

Article 2 of the Schengen Protocol states that the Court of Justice of the
European Communities will exercise the powers conferred upon it by the
relevant applicable provisions of the Treaties. The Treaty of Amsterdam
has broadened the jurisdiction of the EJC to questions relating to the third

4 1999/436/CE: Council Decision, of 20t May, 1999, Official Journal n° L 176 of 10/07/
1999 p. 0017- 0030.
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pillar, so that it may rule amongst other matters on the validity and the
interpretation of the framework and other decisions as well as the meas-
ures taken to apply them. Member States must accept this jurisdiction in
accordance with article 35(2) TUE and when they accept, according to
article 35(3) TUE, they can choose to confer the power to request a pre-
liminary ruling from the ECJ on any jurisdictional organ or only on those
jurisdictional organs against whose decisions no appeal may be lodged.
Unfortunately, some states (including Spain) have opted for the second
option and the majority of the new Member States have not recognised
any such competence. However, the interpretation of the ECJ is held as
valid across the Union, even in those countries which have not recognised
its competence.

The ne bis in idem principle

The ne bis in idem principle is a general principle of (criminal) law in many
national legal orders, sometimes even codified as a constitutional right such
as the clause relating to ne bis in idem (prohibiting dual punishment — dou-
ble jeopardy) of the Fifth Amendment of the Constitution of the United
States of America. Historically it has been considered that the principle of
ne bis in idem only applies nationally and is limited to criminal justice.
Concerning the substance of the principle, a distinction is traditionally made
between nemo debet bis vexari pro una et eadem causa (no one should have
to face more than one prosecution for the same offence) and nemo debet bis
puniri pro uno delicto (no one should be punished twice for the same of-
fence). Some countries limit the principle to the prohibition of double pun-
ishment.> On the subject of double prosecution, there is great debate over
the meaning of prosecution. Does it also include the judicial investigation
or is it limited to the judgement of the charges laid before the Courts? In the
latter case, some States have una via provisions in national law, which oblige
the authorities to choose at a certain stage of the investigation between ei-
ther criminal or administrative procedure.

The rationale of the ne bis in idem principle is manifold. It is of course a
principle of judicial protection for the citizen against the ius puniendi of the

5 In that case, a double prosecution can still be recognized as a violation of the principles
of a fair administration of justice.
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state and as such forms part of the principles of due process and a fair trial.
On the other hand respect for the res judicata (pro veritate habitur) of final
judgments® is of importance for the legitimacy of the legal system and of
the state.

The ne bis in idem principle raises many questions. The greater part of
the case law of the States refers to the definition of idem and of bis. In order
to consider the meaning of the same/idem, it may be asked whether the
legal definition of the offences should be considered as the basis of the
definition of the term the same (idem), or should it be the set of facts (idem
factum)? Does it depend on the judicial rights protected by the legal provi-
sions and their scope? Are natural and legal persons different with regard to
the application of the principle? Is the reach of the principle limited to dou-
ble punishment under criminal law or does it include other punitive sanc-
tions that may be imposed under private law or administrative law? What is
a firm and final sentence? Does it include having no case to answer or the
dismissal of the proceedings? What does the execution of a firm judgement
mean? Does it include settlements with the public prosecutor or with other
judicial authorities? Are proceedings or an additional sanction (Erledigungs-
prinzip) prevented out of respect for the ne bis in idem principle, or can the
authority, taking account of the first punishment (Anrechnungsprinzip),
impose a second one? In the cases of Giitziitok and Briige, the discussion is
limited to the concept of a firm sentence and settlements.

The ne bis in idem principle is also established as an individual right in
international human rights treaties, such as the International Covenant on
Civil and Political Rights of 19 December 1966 (Article 14 (7))’. The Euro-

6 Interest reipublice ut sit finis litium, bis de eadem re ne sit actio. (it is in the public
interest that there be an end to litigation, there will be no action twice on the same matter”).

7 The Human Rights Committee ruled that Article 14 (7) does not apply to foreign res
Jjudicata, UN Human Rights Com-mittee 2 November 1987. The Netherlands has formulat-
ed the following reservation:
”Article 14, paragraph 7

The Kingdom of the Netherlands accepts this provision only insofar as no obligations
arise from it further to those set out in article 68 of the Criminal Code of the Netherlands and
article 70 of the Criminal Code of the Netherlands Antilles as they now apply. They read:

1. Except in cases where court decisions are eligible for review, no person may be pros-
ecuted again for an offence in respect of which a court in the Netherlands or the Netherlands
Antilles has delivered an irrevocable judgement.

2. If the judgement has been delivered by some other court, the same person may not be
prosecuted for the same offence in the case of (I) acquittal or withdrawal of proceedings or
(IT) conviction followed by complete execution, remission or lapse of the sentence.”
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pean Convention on Human Rights (ECHR) does not contain such a provi-
sion and the former European Commission on Human Rights® denied the
existence of the principle as such under Article 6 of the ECHR, without
however precluding in absolute terms that certain double prosecutions might
violate the fair trial rights under Article 6 ECHR. The provision has mean-
while been elaborated in the Seventh Protocol to the ECHR (Article 4), but
only a minority of the 25 EU Member States has ratified Protocol no 7. For
Belgium, Germany and the Netherlands the Seventh Protocol is not bind-
ing. However, case-law might serve as inspiration here. The majority of the
cases refer to the definition of idem. After some contradictory judgements’
on the application of article of the Seventh Protocol, the ECtHR fixed its
criteria on the decision in the case of Franz Fischer v. Austria'®, based on
idem factum; although in the case of Gétktan v France'' the Court seemed
to place its trust once again in the legal idem.

Although there is no ECtHR decision on the definition of firm judge-
ments that have been executed and settlements, it is also clear from the Stras-
bourg case law that the ne bis in idem principle is not limited to double
punishment, but also includes double prosecution, which means that the ac-
counting principle is not enough to respect the principle of ne bis in idem.
This underlines the importance of cooperation at the level of the inquiry and
of preferably introducing una via provisions rather than anti-cumulation of
sanctions. In addition, the element of bis also includes the combination of
two criminal charges in the sense of Article 6, for instance, the imposition of
a criminal punitive sanction and an administrative punitive sanction.'?

8 European Commission on Human Rights, 13 July 1970, Application 4212/69, CDR 35,
151.

° Gradinger v. Austria, judgment of 23 October 1995, Series A no 328-C and Oliveira v.
Switzerland judgment of 30 July 1998, Reports of Judgments and Decisions 1998-V, p.
1990.

19 Franz Fischer v. Austria of 29 May 2001, Series Ano 312 (C), confirmed in W.F. v. Austria,
judgment of 30 May 2002 and Sailer v. Austria, judgment of 6 June 2002. See http://
www.echr.coe.int for these decisions.

"' Géktan v. France, Judgment of 2 July 2002, http://www.echr.coe.int/.

12 The double jeopardy clause in the Fifth Amendment is not limited to criminal law, but
includes civil and administrative punitive sanctions. However, the leading case, United States
v. Halper, 490 U.S. 435 (1989), has once again recently been restricted in Hudson v. U.S.,
522 U.S.93 (1997); See also J.A.E. Vervaele: La saisie et la confiscation a la suite d’atteintes
punissables au droit aux Etats-Unis, Revue de Droit Pénal et de Criminologie, 1998, 974—
1003.
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The transnational (horizontal)
ne bis in idem principle Europe'

Very few countries recognize the validity of a foreign judgment in criminal
matters for execution or enforcement in their national legal systems with-
out it being founded on a treaty. Even the recognition of res judicata in
respect of a foreign criminal judgment is problematic, certainly when it
concerns territorial offences. Recognition of foreign res judicata means that
the prospect of a new prosecution or punishment is no longer possible (neg-
ative effect) or that the decision has to be taken into account in the context
of judgements pending in other cases (positive effect). The majority of com-
mon law legal systems actually do recognize the res judicata effect of for-
eign judgments. In the civil law system, the Netherlands have the most far-
reaching and liberal provisions. The Dutch Criminal Code contains a gen-
eral ne bis in idem provision that is applicable to both domestic and foreign
judgements, regardless of where the offence was committed.'* The princi-
ple of ne bis in idem is also important as a basis for rejecting cooperation in
extradition proceedings, and letters rogatory, etc. However, there is no rule
of international law that imposes an international ne bis in idem principle.
The application depends on the content of the international treaties. Even
when States acknowledge the international ne bis in idem principle, differ-
ent problems can arise in transnational scenarios due to the different inter-
pretations of the principle in respect of idem, of bis, etc. (see supra).

In Europe, in the framework of the Council of Europe, efforts have been
made since the 1970s to introduce a regional international ne bis in idem
principle. In this cooperation framework the ne bis in idem principle only
applies inter partes, which means that it can be or must be applied between
the contracting States in case of a concrete request. It is not considered to be
an individual right erga omnes. Ne bis in idem is a mandatory provision
under the 1970 Convention of the Council of Europe on the International
Validity of Criminal Judgements (Articles 53—57) and under the 1972 Con-
vention on the Transfer of Proceedings in Criminal Matters (Articles 35—
37). However, both Conventions have a rather low ratification rate and con-

13 Britta Specht: Die zwischenstaatliche Gelung des Grundsatzes ne bis in idem (Berlin,
1999).

14 For commentary on the Dutch ne bis in idem in Art. 68 of the Criminal Code, see Peter
Baauw: ”Ne bis in idem”, in B. Swart and A. Klip (eds.), International Criminal Law in the
Netherlands, MPI, Freiburg im Breisgau, 1997, pp. 75-84.
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tain quite a number of exceptions to the ne bis in idem principle. In the 1990
Convention on Laundering, Search, Seizure and Confiscation of the Pro-
ceeds from Crime (Article 18, paragraph 1e), which is more widely ratified,
it is optional, but some Contracting States did include it in their ratification
declaration as a ground for the refusal of cooperation requests.

European Justice Ministers were fully aware that the deepening and wid-
ening of European integration would lead to an increase in transborder crime
and of transnational justice in Europe. In the framework of the European
Political Cooperation, before the coming into force of the Maastricht Trea-
ty with its Third Pillar on Justice and Home Affairs, the 1987 Convention
on Double Jeopardy was elaborated between the Member States of the EC.
This Convention deals with the ne bis in idem principle in a transnational
setting in the EC. The Convention has been poorly ratified,' but its sub-
stance has been integrated into the CISA to such an extent that it may qual-
ify with good reason as the first multilateral convention that establishes an
international ne bis in idem principle as an individual right erga omnes. The
Schengen provisions have served as a model for several ne bis in idem
provisions in the EU instruments on Justice and Home Affairs,'® which is
why the judgement of the ECJ in the cases of Goziitok and Briigge currently
go beyond the regulations of the CISA. The Convention on the Financial
Protection of the European Communities and its several protocols contain
various provisions on ne bis idem.!” As does the Convention on the fight
against corruption Involving officials of the European Communities or of-
ficials of member states of the European Union.'3

The importance of the principle of ne bis in idem is certainly not limited
to the third pillar of the EU. The EC has administrative powers to impose
sanctions in the field of competition and far-reaching powers to harmonize
national administrative sanctioning in many EC policies. The ECJ has had

15 The ne bis in idem Convention has been ratified by Denmark, France, Italy, the Nether-
lands and Portugal and is provisionally applied between them.

16 H. H. Kiihne: ne bis in idem in den Schengener Vertragsstaaten, J.Z., 1998, 876-880,
Wolfgang Schomburg: Die Europdisie-rung des Verbots doppelter Strafverfolgung — Ein
Zwischenbericht, N.J.W. 2000, 18331840 and Christine Van den Wyngaert — Guy Stes-
sens: The international non bis in idem principle: Resolving some of the unanswered ques-
tions, I.C.LQ., 1999, 786-788.

17 See Art. 7 of the Convention, OJ 1996 C 313/3.
18.0J 1997 C 195/1, Art. 10.
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occasion to address the issue of ne bis in idem in the field of competition.'”
In line with regulation 17/62,% the ECJ had already pointed out in the case
of Walt Wilhelm?', as is expressed in article 4 of Protocol 7 of the ECHR,
that double prosecution, once by the Commission and once by the national
authorities, was in accordance with the Regulation and did not violate the
ne bis in idem principle, given the fact that the scope of the European rules
and the national rules differed. However, were this to result in the imposi-
tion of two consecutive sanctions, a general requirement of natural justice
would demand that any previous punitive decisions be taken into account
in determining any sanction that might be imposed (4dnrechnungsprinzip).

For years now the ECJ has built on an old tradition that confirms that the
ne bis in idem principle, as it is expressed in article 4 of Protocol 7 of the
ECHR is a general principle of Community law,?> which means that it is not
limited to criminal sanctions, but that it also applies in competition matters.
However, the ECJ appears to limit the ne bis in idem principle to double
punishment and still accepts Anrechnungsprinzip. This problem has not been
solved by the new competition regulation 1/2003,2* which provides that,
besides the European Commission, national competition authorities will
also apply European competition rules, including the rules concerning en-
forcement (art. 35). The European Commission and the national authorities
will form a network based on close cooperation. In practice, conflicts of
jurisdiction and problems regarding ne bis in idem should be avoided through
best practice on cooperation, after which competition authorities can sus-
pend or terminate their proceedings (Article 13). There is however no obli-
gation to do this, which means that double prosecution is not excluded as

19 Wouter P. J. Wils: The principle of *ne bis in idem’ in EC Antitrust Enforcement: a Legal
and Economic Analysis, World Competition, volume 26, Issue 2, June 2003.

20 Regulation 17/62, OJ P 013, 21/02/1962, P. 02040211, English special edition: Series 1
Chapter 1959-1962 P. 0087.

21 Case 14/68, Walt Wilhelm v. Bunderskartellamt, [1969] ECR 3.

22 See for instance Judgment of 14/12/1972, Boehringer Mannheim / Commission (Rec.1972,
p. 1281) (DK1972/00323 GR1972-1973/00313 P 1972/00447 ES1972/00261 SVII/00061
FI11/00059) and Judgment of the Court of 15 October 2002. Limburgse Vinyl Maatschappij
NV (LVM) (C-238/99 P), DSM NV and DSM Kunststoffen BV (C-244/99 P), Montedison
SpA (C-245/99 P), EIf Atochem SA (C-247/99 P), Degussa AG (C-250/99 P), Enichem SpA
(C-251/99 P), Wacker-Chemie GmbH and Hoechst AG (C-252/99 P) and Imperial Chemi-
cal Industries plc (ICI) (C-254/99 P) v. Commission of the European Communities.

23 Regulation 1/2003, OJ L 001, 04/01/2003, p. 0001-0025, in force from 1 May 2004.
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such. It is quite clear that the jurisprudence of the ECJ on international ne
bis in idem in cases relating to competition is not totally in agreement with
the jurisprudence of the ECtHR on the national ne bis in idem principle and
that it accepts the principle of taking into account, the Anrechnungsprinzip.

Finally, the principle of transnational ne bis in idem only comes into
effect in the European Union. This means that a firm can be penalised twice
over for infringing different regulations on competition, for example by
regulatory authorities in the USA and in Europe?*.

The ne bis in idem rule can be of importance in other sectors in which the
EC has sanctioning power, e.g. within the area of European public procure-
ment.> The EC has also harmonized sanctioning regimes in the Member
States. The package on the protection of the financial interests of the EC is
a good example. Member States have to impose administrative and crimi-
nal sanctions for irregularities and fraud. Article 6 of regulation 2988/952%
provides for suspension of national administrative enforcement during crim-
inal proceedings. However, the administrative proceedings must be resumed
when the criminal proceedings are concluded and the administrative au-
thority must impose the prescribed administrative sanctions, including fines.
The administrative authority may take into account any penalty imposed by
the judicial authority on the same person in respect of the same facts. It is
obvious that these provisions do not reflect the full effect of the ne bis in
idem principle. Article 6 provides only that the reopening of the administra-
tive proceedings after the criminal proceedings can be precluded by general
legal principles. The ne bis in idem principle should bar such reopening if
the same persons and the same facts are involved, but the regulation does
not mention this explicitly.

The Corpus Juris?’ on European Criminal Law does not provide for a
specific transnational ne bis in idem provision, but deals with the problem
in Article 17 in the framework of concurring incriminations, as far as dou-
ble criminal sanctioning is concerned, and imposes the accounting princi-
ple in case a criminal sanction is imposed after an administrative sanction.

24 Case n° T-223/00, Kyowa Hakko Kogyo Co, sentence of 9th July, 2003, nyr.

25 Regulation 1605/2002, Arts. 93-96, OJ L 248, 16/09/2002, p. 0001-0048 and Regulation
2342/2002, Art. 133, OJ L 357, 31/12/2002, p. 0001-0071.

26 Regulation 2988/95, OJ L 312, 23/12/1995, p. 0001-0004.

27 Mireille Delmas Marty — J.A.E. Vervaele (eds): The Implementation of the Corpus Juris in
the Member States, vol. 1-4, Intersentia, Antwerpen Groningen, Oxford 2000-2001, 394 p.
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Finally, another way of regulating the problem is not to consider double
prosecution at a transnational level. Transnational consultation procedures
are more than necessary. Certain EU instruments provide for a consultation
between Member States and give priority to some criteria of jurisdiction?®,
The need for coordination of judicial action in the EU has led to the crea-
tion of Eurojust, which among other matters is authorised to coordinate
judicial investigations in order to avoid conflicts of jurisdiction and prob-
lems relating to the ne bis in idem principle. However, Eurojust?® has to
request a decision from Member States, and the authority of Eurojust is
limited to the most serious crimes.

The ne bis in idem as the beginning of the development of
general principles in the field of freedom, security and justice:
the Géziitok and Briigge judgements of the ECJ

The CISA has been an important landmark for the establishment of a multi-
lateral treaty-based international ne bis in idem. The interpretation of the
Schengen acquis in the field of ne bis in idem has provided the ECJ with its
first opportunity to pronounce on the third pillar, the legal nature of its
rights and the general principles that are applicable.

In the joined cases of Géziitok and Briigge®, the national courts referred
to the ECJ for a preliminary ruling under Article 35 EU on the interpreta-
tion of Article 54 of the CISA, raising interesting questions on the validity
and the scope of an essential principle in the field of human rights, the ne
bis in idem principle in the EU/Schengen context. As this was a landmark
case, we will move on to analyse it in greater detail below, focusing on the
transnational dimension.

28 See, for example, art. 7(3) of the Decision Framework 2000/383/JAI on increasing pro-
tection by criminal penalties and other sanctions against counterfeiting in connection with
the introduction of the euro, OJ of 14.6.2000 L 140/1 and art. 3 of the Proposal for a Frame-
work Decision concerning the application of the principle of ne bis in idem, D.O. 2003 C
100/12.

29 Council Decision of 28" February, 2002, OJ 2002, L 63/1.

30 Judgement of the Court of Justice, 11" February, 2003 in joined-cases C-187/01 and C-
385/01 (Request for a preliminary ruling from Oberlandesgerich Koln and Rechtbank van

eerste aanleg te Veurne): Hiiseyin Goziitok (Case C-187/01) and Klaus Briigge (Case C-
385/01), (2003) ECR I-5689.
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Facts of the case

Mr Goziitok, a Turkish national who had lived in the Netherlands for sever-
al years, was suspected of the possession of illegal quantities of soft drugs.
In the course of searches of his coffee-and teahouse in 1996, the Dutch
police did indeed find several kilos of hashish and marijuana. The criminal
proceedings against Mr Goziitok were discontinued because he accepted a
so-called ”transactie” proposed by the Dutch Public Prosecutor’s Office
(agreement offered by the Justice Ministry in the context of the abatement
of a public prosecution), as provided for in Article 74(1) of the Dutch Crim-
inal Code: The Public Prosecutor, prior to the trial, may set one or more
conditions in order to avoid criminal proceedings for serious offences, ex-
cluding offences for which the law prescribes sentences of imprisonment of
more than six years, and for lesser offences. The right to prosecute lapses
when the conditions are met. Mr Goziitok paid the proposed sums of NLG
3 000 and NLG 750. Mr Goziitok subsequently drew the attention of the
German authorities after a notification of suspicious transactions by a Ger-
man Bank to the German financial intelligence unit, which had been set up
in the framework of the EC obligations against money laundering.3! The
German authorities obtained further information concerning the abovemen-
tioned offences from the Dutch authorities and decided to arrest Mr Gozii-
tok and to prosecute him for dealing in narcotics in the Netherlands. In
1997, the District Court of Aachen (Amtsgericht Aachen) in Germany con-
victed Mr Goziitok and sentenced him to a period of one year and five
months’ imprisonment, suspended on probation. Both Mr Goziitok and the
Public Prosecutor’s Office appealed. The Regional Court of Aachen (Land-
gericht Aachen) discontinued the criminal proceedings brought against Mr
Goziitok inter alia on the ground that under Article 54 of the CISA, the
German prosecuting authorities were bound by the definitive discontinu-
ance of the criminal proceedings in the Netherlands. In a second appeal by
the Public Prosecutor’s Office to the Higher Regional Court (Oberlandes-
gericht Koln), the Court decided to stay the proceedings and refer the mat-
ter to the ECJ for a preliminary ruling on the basis of Article 35 EU Treaty.

Mr Briigge, a German national living in Germany, was charged by the
Belgian prosecution authorities with having intentionally assaulted and

31 Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial
system for the purpose of money laundering, OJ L 166, 28/6/1991, p. 0077-0083.
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wounded Mrs Leliaert in Belgium, which constituted a violation of several
provisions of the Belgian Criminal Code. Mr Briigge faced a double crim-
inal investigation, one in Belgium and another in Germany. In the Belgian
criminal proceedings, the District Court (Rechtbank van eerste aanleg te
Veurne) had to deal with both the criminal and civil aspects of the case, due
to the fact that Mrs Leliaert, who became ill and unable to work because of
the assault, claimed pecuniary and non-pecuniary damages as a civil party.
In the course of the proceedings before the District Court of Veurne in Bel-
gium, the Public Prosecutor’s Office in Bonn in Germany offered Mr Briigge
an out-of-court settlement in return for payment of DEM 1 000, in line with
Section 153a in conjunction with Paragraph 153(1), second sentence, of the
German Code of Criminal Procedure. The District Court of Veurne decided
to stay the proceedings and refer the question to the ECJ for a preliminary
ruling on the basis of Article 35 EU Treaty.

Legal background and the preliminary questions

In the Goziitok case, the German Higher Regional Court referred the fol-
lowing questions to the ECJ for a preliminary ruling: ”Is there a bar to
prosecution in the Federal Republic of Germany under Article 54 of the
Schengen Implementation Convention if, under Netherlands law, a prose-
cution on the same facts is barred in the Netherlands?” In particular, “is
there a bar to prosecution where a decision by the Public Prosecutor’s Of-
fice to discontinue proceedings after the fulfilment of the conditions im-
posed (transactie under Netherlands law), which under the law of other
Contracting States requires judicial approval, bars prosecution before a
Netherlands court?” The Belgian District Court referred the following ques-
tion to the ECJ for a preliminary ruling: ”Under Article 54 of the Schengen
Implementation Convention is the Belgian Public Prosecutor’s Office per-
mitted to require a German national to appear before a Belgian criminal
court and be convicted on the same facts as those in respect of which the
German Public Prosecutor’s Office has made him an offer, by way of a
settlement, to discontinue the case after payment of a certain sum, which
was paid by the accused?” Given the similarity of the substance of the ques-
tions, the cases were joined and examined together.
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The opinion of the Advocate General D. Ruiz-Jarabo Colomer

The AG stuck to a strict interpretation of Article 35 (1) TEU, which pre-
cludes any view on the application of the ne bis in idem principle to the case
pending before the national court or with regard to the discontinuance of
the criminal action. For this reason the AG declared that the ECJ had to
disregard the terms in which the German Higher Regional Court formulat-
ed the first of its questions. For that reason the AG reformulated all the
preliminary questions into two interpretative questions:

1. The first is whether the ne bis in idem principle stated in Article 54 of
the Convention also applies when in one of the signatory States a criminal
action is extinguished as the result of a decision to discontinue proceed-
ings, taken by the Public Prosecutor’s Office once the defendant has ful-
filled the conditions imposed on him.

2. If the reply to the above question is positive, the German court won-
ders whether it is necessary for the decision taken by the Public Prosecu-
tor’s Office to be approved by a court.”

The AG qualifies Article 54 as a genuine expression of the ne bis in idem
principle in a dynamic process of European integration. It is not a procedur-
al rule but a fundamental safeguard, based on legal certainty and equity, for
persons who are subject to the exercise of ius puniendi in a common area of
Freedom, Security and Justice. He also is of the opinion that the ne bis in
idem principle is not only applicable within the framework of one particu-
lar legal system of a Member State. A strict application of national territori-
ality is incompatible with many situations in which there are elements of
extra-territoriality and in which the same act may have legal effects in dif-
ferent parts of the territory of the Union. On the other hand the ne bis in
idem rule is also an expression of mutual trust of the Member States in their
criminal justice systems. In the same way as the Dutch “transactie”, the
penal settlement is not of a contractual nature, but rather an expression of
criminal justice. They do exist in many national legal orders, they are a
form of administering justice, which protects the rights of the accused and
culminates in the imposition of a penalty. Since the rights of the individual
are protected, it is irrelevant whether the decision to discontinue the crimi-
nal action is approved by a court. A verdict is given on the acts being judged
and on the guilt of the perpetrator. It involves the delivery of an implicit
final decision on the conduct of the accused and the imposition of penalis-
ing measures. The rights of the victims are not affected, while they are not
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barred from claiming compensation. The phrasing of the provision in Arti-
cle 54 concerning res judicata is, in the opinion of the AG, not homogenous
in the various language versions (finally disposed, rechtskrdftig abgeurteilt,
onherroepelijk vonnis, définitivement jugée, juzgada en sentencia firme...).
Member States do not agree on this point. France, Germany and Belgium
are in favour of a restrictive interpretation limited to court decisions; the
Netherlands and Italy, joined also by the European Commission plead in
favour of a more extensive interpretation, including out-of-court judicial
settlements. The AG underlines that the terms used by the various versions
are not homogeneous and that a strict interpretation, limited to court judg-
ments, may have absurd consequences that are contrary to reason and logic.
Two persons suspected of the same offence could face a different applica-
tion of the ne bis in idem principle if the one is acquitted in a final judge-
ment and the other accepts an out-of-court settlement.

The AG concludes: "The ne bis in idem principle stated in Article 54 of
the Convention implementing the Schengen Agreement on the gradual ab-
olition of checks at the common borders also applies when criminal pro-
ceedings are discontinued under the legal system of one Contracting Party
as the consequence of a decision taken by the Public Prosecutor’s Office,
once the defendant has fulfilled certain conditions — and it is irrelevant
whether that decision has to be approved by a court — provided that: 1. the
conditions imposed are in the nature of a penalty; 2. the agreement presup-
poses an express or implied acknowledgement of guilt and, accordingly,
contains an express or implied decision that the act is culpable; and 3. the
agreement does not prejudice the victim and other injured parties, who may
be entitled to bring civil actions.”

The reasoning and interpretative answer of the Court*

The ECJ not only followed the rephrasing of the preliminary questions by
the AG, but also subscribed to his main arguments. The discontinuation is
due to a decision of the Public Prosecutor’s Office, being part of the admin-

32 For other comments in literature see Markus Riibenstahl — Ute Kréimer, European Law
Reporter 4/2003, 177-185; Klaus Adomeit, NJW, 2003, 1162-1164; Maria Fletcher, The
Modern Law Review, 2003, 769-780; Oliver Plickinger, Osterreichische Juristenzeitung,
vol 58, 2003, 98-101; Nadine Thwaites, Revue de Droit de 1"Union Européenne, vol 1,
2002, 295-298; Joachim Vogel: Européisches ne bis in idem, EuGH, NJW, 2003, 1173
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istration of criminal justice. The result of the procedure penalises the un-
lawful conduct, which the accused is alleged to have committed. The penal-
ty is enforced for the purposes of Article 54 and further prosecution is barred.
The ECJ considers the ne bis in idem principle as a principle having proper
effect, regardless of matters of procedure or form, such as the approval by a
court. In the absence of an express indication to the contrary in Article 54,
the principle of ne bis in idem must be regarded as sufficient to apply. The
area of freedom, security and justice implies mutual trust in each other’s
criminal justice systems. The validity of the ne bis in idem principle is not
dependent upon further harmonisation.

The arguments of Germany, Belgium and France that the wording and
the general schema of Article 54, the relationship between Article 54 and
Articles 55 and 58, the intentions of the Contracting Parties and certain
other international provisions with a similar purpose, preclude Article 54
from being construed in such a way as to apply to procedures barring fur-
ther prosecution in which no court is involved, fail to convince the ECJ.
The ECJ does not find any obstacle in Articles 55 and 58 and considers
irrelevant the intentions of the Contracting Parties, since they predate the
integration of the Schengen acquis into the EU. Concerning the Belgian
Government’s argument of possible prejudice to the rights of the victims,
the ECJ follows the Opinion of the AG, underlining that the victim’s rights
to bring civil actions is not precluded by the application of the ne bis in
idem principle.

For these reasons the ECJ ruled that the ne bis in idem principle, laid
down in Article 54 of the CISA also applies to procedures whereby further
prosecution is barred, such as the procedures at issue in the main actions, by
which the Public Prosecutor of a Member State discontinues criminal pro-
ceedings brought in that State, without the involvement of a court, once the
accused has fulfilled certain obligations and, in particular, has paid a certain
sum of money determined by the Public Prosecutor”.

Evaluation of the Goziitok and Briigge judgements of the ECJ
With the entry into force of the Treaty of Amsterdam in May, 1999, the EU
was much more aware of the need for a transnational ne bis in idem princi-

ple in the area of Freedom, Security and Justice. The provisions of interna-
tional treaties relating to this principle were very different and their appli-
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cation in each Member States varies greatly. Point 49(e) of the Action Plan
of the Council and the Commission on the implementation of the area of
Freedom, Security and Justice3? provides that measures will be established
within five years of the entry into force of the Treaty *for the coordination
of criminal investigations and prosecutions in progress in the Member States
with the aim of preventing duplication and contradictory rulings, taking
account of better use of the ne bis in idem principle’. In the Programme of
measures to implement the principle of mutual recognition of decisions in
criminal matters,* the ne bis in idem principle is included among the im-
mediate priorities of the EU and reference is inter alia made to the problem
of out-of-court settlement. In effect it became clear, also through national
case law, that national courts were experiencing problems with transac-
tions and the application of the Schengen provisions on the transnational
ne bis in idem principles. In fact, it had been made quite clear in national
case-law that national judges had problems with the Dutch style of trans-
actie and the application of the Schengen regulations on the transnational
ne bis in idem. In the meantime, the relevant Schengen acquis were brought
in and are now in force, not as domestic governmental regulations though
but as rules that are integrated into the third pillar in the field of freedom,
security and justice. This means that the Tampere Conclusions of the Spe-
cial European Council®® that define mutual recognition as a cornerstone of
judicial cooperation in criminal matters apply to the latter Schengen regu-
lations.

The ECJ explicitly states that the area of freedom, security and justice
implies mutual trust in the other criminal justice systems, and that the valid-
ity of the ne bis in idem principle is not dependent on further harmoniza-
tion. The ECJ also considers that the intentions of the Contracting Schen-
gen Parties are no longer of value, as they predate the integration of the
Schengen acquis in the EU. Although the CISA was fundamentally linked
to the internal market and to the four freedoms, it was an intergovernmental
instrument.

This is as such remarkable, since the Dutch proposal3® at the time of the
drafting of Article 54 to include out-of-court transaction settlements was

33.0JC 19, 23.01.1999.

34 0JC 12,15.01.2001.

35 Tampere Conclusions, 15th and 16th October, 1999, http://ue.eu.int.
36 As provided for under Art. 68(3) of the Dutch Criminal Code.
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rejected. The intention of the Contracting Parties to exclude transactions
from the ne bis in idem principle was clear. However, the integration of the
Schengen provisions in the EU, based upon the decision of the IGC and
ratified by the national authorities not only changed the conceptual frame-
work of these provisions, but also their meaning and effect. A parallel can
be drawn here with the general principles of Community law in the internal
market. Community loyalty and non-discrimination, for example, influenced
the meaning and effect of several national criminal provisions, without tak-
ing into account the intentions of the national legislator.

It is typical of an integrated legal order such as the EC that the conceptu-
al framework of integration interferes with national sovereignty, also in
respect of cooperation and transnational aspects.’” What happened during
the process of market integration in the EC is now repeated in the process of
justice integration in the EU. Rights and remedies for the market citizen are
transformed into rights and remedies for the Union citizen. National deci-
sions, including criminal decisions, can have an EU-wide effect in a new
setting of European territoriality. This is also what makes the European
integration process so different from the dual sovereignty in the USA, where
the constitutional double jeopardy does not bar double prosecution in sev-
eral states. When a defendant in a single act violates the ’peace and dignity’
of two sovereign powers by breaking the laws of each, in the USA, he has
committed two distinct offences*® with two different values to protect. In
the EU we have a single area of Freedom, Security and Justice and an inte-
grated legal order in which full effect should be given to fundamental stand-
ards.

However, with this decision the ECJ did not solve all the problems of the
ne bis in idem principle. As mentioned above, the interpretation of the term
final judgment is only one of the problem points. The ECJ points out in the
joined case on ne bis in idem that it "also applies to procedures whereby
further prosecution is barred, such as the procedures at issue in the main
actions, by which the Public Prosecutor in a Member State discontinues,
without the involvement of a court, a prosecution brought in that State once
the accused has fulfilled certain obligations and, in particular, has paid a
certain sum of money determined by the Public Prosecutor” a wording that

37 See e.g. Judgment of the Court of 2 February 1989. lan William Cowan v. Trésor public.
Case 186/87, ECR 1989, p. 00195.

38 Heath v. Alabama, 474 U.S. 82 (1985).
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is much wider than the formula used by the AG who spoke of conditions
with the nature of a penalty, the decision of guilt and no prejudice to vic-
tims. More concretely, the question is whether procedural agreements, such
as plea bargaining or full or partial immunity deals for collaboration with
the law enforcement authorities fall under the scope of the ne bis in idem
principle? In some countries these deals can be connected to an out-of-
court settlement in the form of a transaction. Another problem is the full
application of the ne bis in idem rule if the first proceedings were conducted
for the purpose of shielding the person concerned from criminal responsi-
bility. Under which conditions can the ne bis in idem be set aside and by
whom?

With the Goziitok and Briigge case on the agenda it was foreseeable that
in the absence of European legislative the ECJ would receive other prelim-
inary questions on the interpretation of the ne bis in idem principle. Prelim-
inary questions might be expected on the scope of the principle as well as
on the definition of idem and of bis. In that light it is important to underline
that a couple of days after the ECJ ruling in the Géziitok and Briigge case,
Greece submitted a proposal for a framework decision on ne bis in idem*
with the aim to establish common legal rules in order to ensure uniformity
in both the interpretation of those rules and their practical implementation.
The framework decision would replace Articles 54—58 of the CISA. The
proposal defines criminal offences (Article 1) as offences sensu strictu and
administrative offences or breaches punished with an administrative fine
on the condition that they may be appealed before a criminal court. Judg-
ments also include any extra-judicial mediated settlements in criminal mat-
ters and any decisions which have the status of res judicata under national
law shall be considered as final judgments. Article 4 provides for excep-
tions to the ne bis in idem principle if the acts to which the foreign judgment
relates constitute offences against the security or other equally essential
interests of that Member State or were committed by a civil servant of the
Member State in breach of official duties. It is a solid initiative, but its reach
is rather too narrow. In fact, it is quite absurd to exclude punitive adminis-
trative sanctioning if they are not appealable before a criminal court, and
equally so in the light of the ECtHR case law, even though it does fit in with
the German tradition of administrative criminal law (Ordnungswidrigkeiten).

39 Initiative of the Hellenic Republic with a view to adopting a Council Framework Deci-
sion concerning the application of the *ne bis in idem’ principle, OJ C 2003 100/4.
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The draft also contains far too many exceptions to the ne bis in idem rule.
Finally, the draft does not deal with the applicability of the principle to
legal persons. The discussions in the Council are underway but are quite
difficult on several points, including the issues at stake in the Géziitok and
Briigge case. The initiative was discussed in the Council of Ministers, but
the multitude of divergent opinions between Member States rapidly brought
to light the inviability of a legislative solution. Once again, it fell to the
European Court of Justice to assume its praetorian role and fill the legal
vacuum

The shower of preliminary questions on ne bis in idem

Judgement C-469/03, Miraglia:
there has to be a judgement of substance.

In the framework of a joint investigation between the Italian and the Neth-
erlands authorities, Miraglia was arrested in Italy in the year 2001. He was
accused of having organised the transport of 20 kilos of heroin from the
Netherlands to Bologna. In 2002, the court of Bologna revoked all deten-
tion orders. At the same time, the judicial authorities in the Netherlands
instigated a criminal investigation against Miraglia for the same facts. In
2001, the Netherlands prosecutor’s office decided not to pursue the action
against the accused. It was clear to the ECJ that this decision was taken
because criminal proceedings had been initiated against him in Italy for
the same facts. That is to say, the decision of the Netherlands authorities
resolved a positive conflict of jurisdiction in favour of the Italian jurisdic-
tion.

The Prosecutor’s office of Bologna then requested judicial assistance in
criminal matters. The request was denied by the authorities in Amsterdam,
based on the reservation formulated by the Netherlands to art. 2 (b) of the
European Convention on Judicial Assistance, as the Netherlands had decid-
ed that to close the case without imposing any penalty”. The Netherlands
judicial authorities added that any request for judicial assistance would be
turned down on the basis of article 54 of the CISA.

The aforementioned reservation of the Netherlands is formulated as fol-
lows: "The Kingdom of the Netherlands has formulated the following res-
ervation concerning Article 2(b) of the European Convention on Mutual
Assistance: *The Government of the Kingdom of the Netherlands reserves
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the right not to grant a request for assistance; (b) in so far as the request
concerns a prosecution or proceedings incompatible with the principle ne
bis in idem’.”

Furthermore, article 255 of the Netherlands criminal code foresees in its
first section: "Where a case does not proceed to judgment, (...) no further
proceedings may be taken against the defendant in respect of the same acts,

unless new evidence is brought forward.”

The Tribunal of Bologna decided to stay the proceedings and submit the
following preliminary question to the European Court of Justice: "Must
Article 54 of the CISA apply when the decision of a court in the first State
consists of discontinuing the prosecution without any adjudication on the
merits of the case and on the sole ground that proceedings have already
been initiated in another State?”

According to the ECJ, the decision of the Netherlands prosecutor’s of-
fice cannot be considered a decision finally disposing of the case against
that person within the meaning of article 54 of the CISA, as it has been
taken only on the ground that criminal proceedings have been initiated in
another Member State against the same accused and for the same facts and
without there having been any substantive determination with regard to the
merits of the case.

It is clear that the ECJ requires a determination of the merits in order to
qualify a decision of the public prosecutor as a decision that finally dispos-
es of the case. In this case, the ECJ could have been firmer. In fact, it is not
a question of a classic dismissal of the criminal action, but of a decision that
resolves a positive conflict of jurisdiction. It could have used the case to set
out obligations in that respect, with regard to both the resolution of the
jurisdictional conflicts and the obligations of mutual assistance.

Judgement C-150/05, Van Straaten:
Acquittal due to lack of evidence

Van Straaten was prosecuted in the Netherlands, in the first place, for hav-
ing imported a quantity of about 5 kilos of heroin from Italy to the Nether-
lands, in second place, for holding a quantity of approximately 1 kilo of
heroin in the Netherlands, and, in third place, for possession of firearms and
ammunition. Van Straaten was acquitted in 1983 of the first accusations by
the district court of ’s-Hertogenbosch (4Arrondissementsrechtbank te s-Her-
togenbosch), which considered that this fact had not been legally and satis-
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factorily proven, in other words, due to lack of evidence and with regard for
the principle in dubio pro reo. However, van Straaten was prosecuted in
Italy, along with other people, for having exported a quantity of 5 kilos of
heroin to the Netherlands on various occasions, through an in absentia sen-
tence in 1999 dictated by a court in Milan. Based on this sentence and on an
arrest warrant issued by the public prosecutor of Milan in 2002, the Italian
judicial authorities placed a description in the Schengen Information Sys-
tem (SIS) for the detention of van Straaten and his subsequent extradition.
The Netherlands added a reservation to the SIS description, in accordance
with section 95 (3) CISA, such that the arrest could not be made on its
territory. Van Straaten was informed of the SIS description in 2003 and
requested the Netherlands police to delete it. This request was refused by
the Netherlands police as it was not the issuing authority. In application of
art. 111 of the CISA, a Netherlands judge was required to take cognizance
of'the case. Italy was obliged to execute the definitive decision of the Neth-
erlands judge, but the latter harboured doubts over the interpretation of art.
54 of the CISA, with respect to the definition of idem as well as with regard
to the effects of the acquittal due to lack of evidence in relation to ne bis in
idem.

Reference to point 6.2 (cfr:infra) may be made for the definition of idem.
With regard to the second question, the Netherlands judge asked if the ne
bis in idem principle is applicable to a decision by the judicial authorities of
a contracting State in which a defendant is acquitted due to lack of evi-
dence. The ECJ responds in the affirmative, making reference to the princi-
ples of legal safety and legitimate trust and the right to free circulation in
the area of freedom, security and justice.

The definition of idem and the decision criteria: judgements
Van Esbroeck (C-436/04), Van Straaten (C-150/05), Gasparini
(C-467//04), Kretzinger (C-288/05) and Kraaijenbrink (C-367/05)

The ECJ has had to respond to many questions relating to the definition of
idem. The first case was that of van Esbroeck. Van Esbroeck, a Belgian
citizen was convicted by a court in Norway when the Schengen agreement
had still not come into force in that country, as the author of a crime of
illegal importing narcotic drugs. Having served half of the sentence he was
freed on parole and returned to Belgium where he was accused of having
exported the substances to Norway. In both cases it was a question of trans-
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port of the same drugs. A petition for a preliminary ruling was presented by
the Belgian High Court: Can art. 54 of the CISAS be applied when a person
is prosecuted for a second time for the same facts if the first conviction took
place in a Member state when that provision was yet to come into force?
The ECJ upheld the possibility of applying the ne bis in idem principle
provided that it was in force in the contracting States at the time of the
assessment of the requirements for the application of the latter principle by
the court dealing with the second proceeding. It may therefore be said, then,
that the ECJ opted for the application ec nunc and not ex tunc. Of greater
importance is the response of the ECJ on idem. It clearly favours the idem
factum criteria: ” the relevant criterion for the purposes of the application
of that article [54 CAAS] is identity of the material acts, understood as the
existence of a set of facts which are inextricably linked together, irrespec-
tive of the legal classification given to them or the legal interest protected”.
The punishable facts consisting of exporting and importing the same nar-
cotic drugs and under prosecution in different contracting States of the CI-
SAS should, therefore, be considered in principle as the same facts. How-
ever, the ECJ underlines that the definitive assessment, in particular, will
correspond to the competent national courts.

The decision to opt for idem factum instead of idem iure (the legal qual-
ification or the protected legal rights) was thrown into doubt by the advo-
cate general, Eleanor Sharpston, in the Gasparini case. The shareholders
and administrators of the company, Minerva, agreed to import refined olive
oil through the port of Setubal (Portugal) from Tunis and Turkey, without
making the required customs declaration and set up a system of false book-
keeping in an attempt to show that the oil came from Switzerland. The
merchandise was subsequently transported in lorries from Setabal to Mala-
ga in Spain. In Portugal, a prosecution for community fraud took place,
which was time-barred, and subsequently a prosecution in Spain for smug-
gling.

The AG Sharpston, with wide experience in community matters, includ-
ing the field of free trade, perceived two areas of friction in the case-law of
the ECJ relating to the ne bis in idem principle. She criticised the ECJ for
congratulating itself on applying the ne bis in idem principle when “identity
of the material facts” exists and not requiring "unity of the legal interest
protected”. The second criticism is much more fundamental and interest-
ing. The AG inists on a coherent application of ne bis in idem (in communi-
ty law and the law of the third pillar), underlining that the ECJ requires, in
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order to apply ne bis in idem, a triple requirement: identity of the material
facts, unity of the offender and unity of the protected legal interest”.

However, the ECJ did not change its opinion and reaffirmed in the Kretz-
inger case the criterion of idem factum developed in the Van Esbroeck case.
Kretzinger transported cigarettes from non-EU member states, from Greece
to Great Britain, through Italy and Germany, without of course making any
customs declaration. Kretzinger was convicted for the first and second trip
by a court in Italy (a judgement in contumacy) as well as by a court in
Germay. The German court considered that the two firm sentences pro-
nounced in Italy had still not been executed, for which reason there was no
procedural obstacle under art. 54 CAAS. On the definition of idem, the ECJ
clearly stated that “’the relevant criterion for the purposes of the application
of that article [art. 54 of the CISA] is identity of the material acts, under-
stood as the existence of a set of facts which are inextricably linked togeth-
er, irrespective of the legal classification given to them or the legal interest
protected”.

The definition of idem is also covered in the Kraaijenbrink judgement.
Mrs. Kraaijenbrink was convicted in the Netherlands of various crimes of
receiving the proceeds of drug trafficking. On the one hand, a Belgian court
in the city of Ghent, convicted him of the same facts, but legally qualified
as financial exchanges made with the same money in Belgium. The ECJ
reaffirms the definition of idem applied in the van Esbroeck case and under-
lines that the mere fact that the competent national judicial organ confirms
that the facts in question are linked to each other by a single criminal inten-
tion is not in itself decisive for the definition of idem. However, the rule in
art. 54 of the CISA is a minimum standard. The contracting States are free
to guarantee greater protection.

It is clear that the ECJ is not searching for unity of case-law between
community law and the law built up around the third pillar in this context,
but a consistent criteria that guarantees the free circulation of people in the
area of freedom, security and justice and respect for human rights. Sharp-
ston, who was also the advocate general for the Kretzinger and Kraaijen-
brink cases, did not stress coherence between community law and the law
of the third pillar any further and took up the criterion of idem factum from
van Esbroeck, as was confirmed by the ECJ.

107



John A. E. Vervaele

Can acquittal because the offence is time-barred be considered as
an idem: Gasparini (C-467/04)?

In the Gasparini case, the ECJ shows itself to be very aware of the essential
differences between the procedural rights of the Member States. It is true,
states the ECJ, that the legislation of the States in the field of limitation
periods have not been harmonised. Nevertheless, neither the treaty, nor art.
54 of the CISA make the application of ne bis in idem conditional upon the
requirement that the States harmonise their legislation. The ECJ points out
that it must be added that the ne bis in idem principle necessarily implies the
existence of mutual trust between the States. On these grounds, the ECJ
declares the ne bis in idem principle in art. 54 of the CISA to be applicable
to the decision of a court in a contracting State, dictated after having brought
the criminal proceedings, by virtue of which a defendant is acquitted finally
because the offence that caused the criminal prosecution is time-barred.

This sentence is surprising in some ways. In fact, it is not a matter here of
an acquittal following a judgement on the merits of the case. It is in reality
a question of a procedural grounds that bar prosecution. In this sense, it
would have been more logical to refer to the content of the ne bis in idem
principle. Traditionally, as stated in the opening paragraph of this article, a
distinction is made between nemo debet bis vexari pro una et eadem causa
(no one should have to face more than one prosecution for the same of-
fence) and nemo debet bis puniri pro uno delicto (nobody ought to be pun-
ished twice for the same offense). A ne bis in idem applicable to a time-
barred prosecution has a much stronger link with ne bis vexari than with ne
bis puniri. It is surprising that neither the AG nor the Court had studied
whether the ne bis in idem of art. 54 of the CISA also includes the ne bis in
idem vexari. They have limited themselves to dealing with the time-barred
aspect of the criminal action in the context of a judgement considered idem
factum. In my opinion, it is a mistaken path to follow.

Firm judgement and execution of the penalty:
Kretzinger (C-288/05)

Is it to be understood that a sentence has been executed or is being executed
if the prison term has been conditionally suspended? And, what happens if
the accused has been held on remand or in custody? Can this also be con-
sidered as the execution of a sentence? The Kretzinger case has assumed
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importance, given that Germany considered that Italy had suspended the
prison sentence and had taken no steps to arrest and surrender the person
convicted in absentia. The ECJ considers that the penalty imposed by the
court of a contracting State “has been enforced” or ”is being enforced”
when, in application of the right of the latter contracting State, the defend-
ant has been sentenced to a prison term the execution of which has been
suspended. However, it should not be thought that the penalty that is im-
posed “has been enforced” or is being enforced” when the defendant has
been held on remand for a short time, and when, according to the law of the
State enforcing the sentence, the length of time on remand should count
towards the subsequent enforcement of the prison sentence, given that it
concerned an arrest that took place at some point before the judgement was
delivered.

Conclusion

The rapid drafting of legal instruments in the field of JHA, in order to rein-
force the efficacy of criminal justice in European territory (the European
arrest warrant and surrender procedures, the European warrant on the freez-
ing of assets and evidence, the European warrant on confiscation of crime-
related proceeds, the European evidence warrant, the European warrant on
the execution of sanctions and the proposed European warrants on the ta-
ble), as much as to increase the legal protection of the citizens (the frame-
work decision for the protection of victims of crime, the framework deci-
sion on the protection of private life in the third pillar and the proposed
framework decision on procedural guarantees for suspects and defendants
in criminal proceedings throughout the European Union), makes it clear
that the ECJ will have a lot work in the near future to lay down the guiding
principles of criminal justice in the European judicial area in criminal mat-
ters. The set of judgements on ne bis in idem is simply the start of the
important role of the ECJ in the area of European criminal justice. It also
underlines the important interaction between national courts and the ECJ in
the preparation of the general principles of law of the Union. For this rea-
son, it is important that all the contracting States recognise the jurisdiction
of the ECJ in order to interpret the law of the ”Third Pillar” and not to limit
it (as Spain does) to courts of the last instance. Furthermore, in this respect
it is also important that no States decide to opt out.
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The practorian approach to the interpretation of ne bis in idem also illus-
trates that a real need exists to ratify the Reform Treaty Project including
the Charter of Fundamental Rights (CFR)*, as a binding text. The CFR
refers to the ECHR as a minimum standard and in accordance with the
Reform Treaty Project, the EU could also be part of the ECHR. The scope
of article 50 CFR* relating to ne bis in idem is totally transnational in the
EU, but its scope of application is disappointing due to the literal tone of the
text: ”No one shall be liable to be tried or punished again in criminal pro-
ceedings for an offence for which he or she has already been finally acquit-
ted or convicted within the Union in accordance with the law”. Overly stress-
ing the criminal procedures, this wording is not at all in line with current
ECtHR case law. Moreover, the provision appears to allude only to final
judgements.

In a common area of freedom, security and justice based on mutual trust,
it is necessary to draw up objective critera in order to resolve positive con-
flicts of jurisdiction and to avoid as much as possible ne bis in idem situa-
tions. For this reason, the European Commission has drafted a green paper
on conflicts of jurisdiction and the ne bis in idem principle on criminal
procedures*?. The European Commission stress the relation between con-
flicts of jurisdiction and ne bis in idem. Without objetive rules on positive
conflicts of jurisdiction, ne bis in idem has a perverse consequence: whoev-
er is first to exercise jurisdiction has priority. Ne bis in idem does not lose
value, in situations that are not covered and not resolved by criteria for the
resolution of conflicts of jurisdiction. For this reason, the Green Paper pro-
poses the drafting of a Framework Decision, based on article 31 TEU, that
will replace articles 54—58 of the CISA. However, the Commission wishes
to limit it to a general definition, leaving the ECJ with enough room to
develop the principle. Furthermore, it is necessary to draw up a horizontal
approach on ne bis in idem in the instruments on mutual recognition (Euro-
warrants). At present, ne bis in idem is a reason for obligatory or facultative

40 Drawn up in Nice, 7" December 2000, but not legally binding.

41 Council of the European Union, Charter of Fundamental Rights of the European Union —
Explanation relating to the complete text of the Charter, December 2000, available in Eng-
lish http://ue.eu.int/df/docs/en/EN_2001_1023.pdf (accessed 5/12/07).

42 COM (2005) 696 final and Commission Staff working document SEC (2005) 1767. See
Martin Wasmeier — Nadine Thwaite: The development of ne bis in idem into a transnational

fundamental right in EU law: comments on recent developments, European Law Review,
2006, 565-578.
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non-execution, according to the instrument. It would have to be a reason for
obligatory non-execution in all instruments, based on the common defini-
tion of the framework decision. With regard to the content of the principle,
the Commission relies fundamentally on the case-law built up by the ECJ.
Bearing in mind the consultations on Green Paper and the discussions with
experts, the European Commission considers the preparation of Framework
Decision on this matter, politically speaking, to be inviable.

In contrast with the disagreement between the experts at the Ministries
of Justice, the academic experts have been able to reach agreement. The
Max Planck Institute of foreign and international criminal Law has brought
together a group of experts in order to prepare the so-called Proposal of
Friburg on Concurrent Jurisdiction and the Prohibition of Multiple Prose-
cutions in the EU*. The 2003 text refers to the prevention of multiple pros-
ecutions at an international level through the imposition of forum/jurisdic-
tional rules, the application of the transnational ne bis in idem and finally,
as a security network, the application of the previously explained principle
of ’taking into account’. With regard to the question of transnational ne bis
in idem, it proposes a ne bis in idem factum law for natural and juridic
persons. The ne bis in idem principle should be applied to all procedures
and punitive sanctions, whether of an administrative or criminal nature,
national or European. The text proposes using the expression “finally dis-
posed of” instead of finally acquitted or convicted”. This terminology in-
cludes all decisions adopted by the prosecuting authorities that put an end
to the procedures, such that it would only be possible to reopen a case in
exceptional circumstances. This means, for example, that the German or
Dutch extrajudicial agreements (Einstellung gegen Auflagen, transactie)
and the French ordonnance de non-lieu moitivée en fait would be included
in the definition of ne bis in idem. This proposal provides an excellent set of
regulations de lege lata, both for the legislator and for the judge, and at a
European as well as at a national level.

For the moment, the ECJ has drawn up an ius comune of ne bis in idem,
considering it to be a fundamental transnational law in the area of freedom,
security and justice. Ne bis in idem has moved from being a principle of

43 Hitp://www.iuscrim.mpg.de/forsch/straf/projekte/nebisinidem.html. See also 4lbin Eser
— Christoph Burchard: Interlokales ”ne bis in idem” in Europa? Von “westfalischem” Sou-
veranitdtsdpathos zu europdischem Gemeinschaftsdenken, in H.-J. Derra (Hrsg.), Freiheit,
Sicherheit und Recht. Festschrift fur Jiirgen Meyer, Nomos, 2006, 499-524.
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sovereignty or of the State that is strictly related to its territory and its ius
puniendi, to being a human right of European citizens in a common judicial
area. The question remains open as to the need to resolve conflicts of juris-
diction in a common area that is characterised by increasing transfrontier
activity. It will be necessary to draw up criteria on the choice of jurisdiction
and grant Eurojust or a future European Public Ministry authority for coor-
dination and decision making in matters relating to conflicts of criminal
jurisdiction.
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ANGLES ON LEGAL COMMUNICATION

The articles of this section examine legal communication from three different
angles: that of a jurist, that of a linguist, and that of a historian of fine arts.

During the past few decades, the language of law has aroused, among law-
yers, more interest than before. Today, this interest is extensive and wide-
ranging. In addition to the traditional problems of statutory interpretation, spe-
cial attention has been paid to the question of intelligibility of legal texts.
Professor emeritus Antero Jyrdnki is one of the pioneers of this research in
Finland. Therefore, it is only natural that the article (below) on the relation-
ship between law and language has been written by him.

On the other hand, linguistic research, during the 20th century, has more
and more been directed towards professional and special languages, notably
the language of law. Doctor Ulla Tiilild is a linguist who has carried out im-
portant studies on legal and administrative language, particularly on social
security benefits. In the article below, she examines the relationship between
legal language and common language from five different standpoints: inter-
pretation, infiltration, usurpation, hierarchization, and direction.

Finally, language is not the only instrument of legal communication: sym-
bolic messages are also sent in the world of law. The symbolism of the palaces
of justice, and the emblems of the objects used in legal circles, are researched,
inter alii, by historians of fine arts. The leading expert in Finland is Docent
Virpi Harju. Her article dealing with the wordless language of works of art
connected with law application essentially complements the angle of a jurist
and that of a linguist on legal communication.
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Oikeusviestinnan nakokulmia

Juristin nakokulma

Oikeuden kieli on ollut lakimiesten huomion kohteena jo tuhansia vuosia.
Oikeus on véistdmattd sidottu kieleen, ja tdssd mielessd juridista kielté on
ollut yhtd kauan kuin oikeuttakin. Tietyissd yhteyksissé kieli kohoaa juris-
tin ndkokulmasta selvésti etualalle.

Lakimiehen ammatissa on aina ollut tirkeda selvittdd, mitd teksteissd
kiytetyt sanat ja ilmaukset tarkoittavat. Oikeustiede onkin jo antiikin ajois-
ta kehittanyt laintulkinnan menetelmié, joiden avulla kielellisille ilmauksil-
le voidaan maérittad tarkka sisélto. Varsinkin kansainvélisten sopimusten
yhteydessé lakimiehet ovat vanhastaan kohdanneet monikielisen tulkinnan
problematiikan: tekstin sisillon selvittimisessd on otettava huomioon kah-
della tai usealla kielelld laaditut, ldhtokohtaisesti samanarvoiset versiot.
Monikielisten sdddostekstien tulkintaproblematiikka on viime vuosina ko-
rostunut merkittavasti, koska Euroopan unionissa on nykyisin 23 virallista
kielta.

Juristien kiinnostus oikeuskieleen ei kuitenkaan rajoitu vain tulkintaprob-
lematiikkaan.! Kieli ja sen kiyttotavat ovat keskeisessd asemassa mm. juri-
disen puhetaidon, erityisesti tuomioistuinretoriikan kehittimisessé. Varhai-
simpina aikoina retorisen kiinnostuksen tarkoitusperét olivat puhtaasti kéy-
tannollisid, mutta jo antiikissa voidaan osin puhua tieteellisestd otteesta.
Tuomioistuinretoriikkaa tutkittiin systemaattisesti vanhassa Kreikassa ja sen
jilkeen Roomassa, ja se koetaan myds nykyisin ajankohtaiseksi. Niinpa
Suomessakin on vastikddn (2009) julkaistu oikeustieteen viitekehyksessa
tutkimus, jossa tuomiotekstien retoriikka on nimenomaisen tarkastelun koh-

U Ks. yleisesti Heikki E. S. Mattila: Vertaileva oikeuslingvistiikka (Helsinki: Kauppakaari
2002), s. 9-30, ja idem, Comparative Legal Linguistics (Aldershot: Ashgate 2006), s. 6-20.
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teena.” Toisaalta valistuksen ajoista lihtien lakimiesten piirissd on ajoittain
kayty keskustelua oikeudellisten tekstien ominaisuuksista niiden ymmaér-
rettdvyyden nidkdkulmasta.

Kaikki tdmé osoittaa, ettd oikeuskieltd koskeva tieto on juristille tirkeda.
Perinndisesti tieto saadaan valillista tietd: juridisen kielen omaksuminen on
oikeuden sisiltdjen opettelun sivutuote. Jo oikeustieteen opintojen yhtey-
dessi ylioppilas sisdistéé lakimiesten tavan kayttaa kieltd ja juridisia terme-
ja. On kuitenkin huomattava, etti tillainen oppimisprosessi antaa vain tie-
tyntyyppisté tietoa: erityisesti oikeuskielen historia jad kokonaan pimen-
toon. Liséksi epdsuora omaksuminen on yleensa kritiikitontd. Vasta silloin,
kun oikeuskieli ja sen ominaisuudet otetaan erillisen tarkastelun kohteeksi,
sen puutteet ja ongelmat néyttiytyvét selkeésti. Juridiseen kieleen ja ter-
mistdon liittyvien kysymysten nostaminen nimenomaisesti esille auttaa ju-
risteja ndkemain kielenkdyttonsi ongelmat ja parantamaan tekstiensé laa-
tua.

Tati taustaa vasten selittyy se, ettd oikeuskieli on viime vuosikymmeni-
nd herdttdnyt eri maiden lakimiesten piirissé yhé laaja-alaisempaa kiinnos-
tusta. Perinndisen tulkintaproblematiikan liséksi erityistd huomiota on kiin-
nitetty oikeuskielen ymmiérrettédvyyteen.® Selityksend on ensinnékin demo-
kratian ja tasa-arvon ajatusten yleinen vahvistuminen: kaikilla on oikeus
saada selko juridisten ja hallinnollisten asiakirjoista sisdllostd. Toisaalta oi-
keuskielen vaikeatajuisuuden ongelmat ovat kérjistyneet yhd pahemmin
yhteiskunnan ja siddntelyn monimutkaistumisen myotd. Lantisessd Euroo-
passa tilannetta vaikeuttaa osaltaan myds se, ettd maat kuuluvat Euroopan
unioniin. Koska EU:n lainvalmistelun tyokielind toimivat englanti ja rans-
ka, unionin saddokset ja muut asiakirjat ovat vaistdmatta kddnnoskieltd pien-
ten kulttuurien ndkdkulmasta.

Emeritusprofessori Antero Jyrdnki kuuluu Suomessa oikeuskielitutkimuk-
sen uranuurtajiin juristien piirissd. Hinen tapauksessaan toiminta valtio-
sddnto- ja kansainvélisen oikeuden pitkédaikaisena oppituolinhaltijana Tu-
run yliopistossa, Suomen Akatemian tutkijaprofessorina ja eduskunnan pe-
rustuslakivaliokunnan asiantuntijana on luonut poikkeuksellisen tietopoh-

2 Mirjami Paso: Viimeiselld tuomiolla. Suomen korkeimman oikeuden ja Euroopan yhtei-
sOjen tuomioistuimen ennakkopddtdsten retoriikka (Helsinki: Lakimiesliiton kustannus
2009).

3 Heikki E. S. Mattila: Oikeuskielen muutokset nykymaailmassa. Lakimies 7-8/2008, s.
1149-1165.
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jan myo0s oikeuskieltd koskevalle harrastukselle. Jyrdnki jérjestikin vuonna

1998 ensimmadisen laaja-alaisen oikeuskielid koskevan symposiumin maas-
samme ja toimitti sen aineistosta julkaisun Oikeuden kielet.* Kun Lapin
yliopistossa vuonna 2000 jérjestettiin alan toinen, kansainvilinen sympo-
sium,’ toimi Jyrdnki sen itseoikeutettuna avaajana. Téstd syystd on luon-
nollista, ettd juuri Jyrdnki on kirjoittanut tdhan julkaisuun artikkelin, joka
koskee oikeuden ja kielen suhdetta.

Lingvistin nikokulma

Juristit tarkastelevat ammattikuntansa kielté pakostakin siséltdpédin. He pyr-
kivit usein tekeméén oikeuskielen ominaisuuksia ja sanastoa ymmarretta-
viksi ulkopuoliselle juridiikan tarpeiden lahtdkohdista. Téhén voi sisdltya
liiallista perinndisen oikeuskielen puolustelua mutta yleensd myds rakenta-
vaa kritiikkid. Yksi tyypillisimpid konteksteja, joissa juristit pohtivat oike-
uskieltd, on lainvalmistelutiede.

Toisaalta tarvitaan myds ulkoapdin tulevaa, erddssi mielessd objektiivi-
sempaa tarkastelua. Télle on luonut hyvit edellytykset kielitieteen ja tieto-
jenkdsittelyn ndyttava kehitys 1900-luvun mittaan. Lingvistisessa tutkimuk-
sessa voidaan soveltaa mm. kvantitatiivisia menetelmid, nykyisin yleensa
tietokoneen avulla. Tutkimuskohteena saattaa olla esimerkiksi se, millé ta-
voin kielen sanasto tai sen muu aines esiintyy oikeuskielessé. Toisentyyp-
pinen, merkittdva tutkimusaihe on juridisten tekstien ymmarrettidvyys ja
luettavuus maallikon ndkokulmasta. Teoreettisen viitekehyksen tutkimuk-
sille tarjoaa usein tekstilingvistiikka.

1900-luvun jélkipuoliskolla kielitieteellinen tutkimus onkin suuntautu-
nut yhd enemmain ammatti- ja erikoiskieliin, mm. juridiikan kieleen. Eri
maissa julkaistaan selvityksid erikoiskielten ominaisuuksista (tyylistd, sa-
nastosta jne.)® ja on olemassa lukuisia niiden tutkimukseen keskittyvid kan-

4 Antero Jyrénki (toim.): Oikeuden kielet. Oikeus ja oikeudellinen ajattelu monikielisessd
maailmassa (Turun yliopiston oikeustieteellisen tiedekunnan julkaisuja B:7. Turku 1999).
3> Heikki E. S. Mattila (ed.): The Development of Legal Language (Helsinki: Kauppakaari
2002).

¢ Suomalaisina esimerkkeini — monien muiden joukossa — voidaan mainita Vesa Heikki-
nen — Pirjo Hiidenmaa — Ulla Tiilild: Teksti tyond, virka kielend (Helsinki: Gaudeamus,
2000), Vesa Heikkinen: Virkapukuinen kieli (Helsinki: SKS 2002) ja Salli Kankaanpdd:
Hallinnon lehdistotiedotteiden kieli (Helsinki: SKS 2006).
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sallisia tai kansainvélisid aikakauskirjoja. Erdét niistd ovat laaja-alaisia: nii-
den sisélto kattaa kaikki erikoiskielet. Toiset puolestaan painottuvat nimen-
omaisesti oikeus- ja hallintokieleen. Laajemmalle yleisolle tutkimustulok-
set vélitetddn julkaisuissa, joita luetaan kohderyhmien — kuten virkamiehis-
ton — keskuudessa (Suomessa erityisesti Kielikello). Oikeuskielen tutki-
muksen mydtd on kehittynyt erityinen virkakielentutkijoiden ja -huoltajien
ammattikunta.

Tutkimus luo pohjaa oikeus- ja hallintokielen laatua parantaville toimil-
le. Eri maissa oikeusministeriot ja muut viranomaiset ovatkin antaneet oh-
jeita tai — oikeuslaitoksen itsendisyyden huomioon ottaen — suosituksia vir-
kakielen kéytosti ja laatineet juridisia malliasiakirjoja. Ohjeiden, suositus-
ten ja malliasiakirjojen ohessa ensiarvoisen tirkedé on koulutus. Suomessa
asia on tiedostettu hyvin. Kotimaisten kielten tutkimuskeskuksessa tyos-
kentelee useita virkakieleen erikoistuneita henkilditd. Tutkimuskeskuksen
yhtend tehtdvand on avustaa viranomaisia selkedssa kielenkaytOssa, ja tati
koskevia kursseja on jarjestetty niin lainvalmistelijoille, tuomareille kuin
hallintovirkamiehille.”

Filosofian tohtori Ulla Tiililé on lingyvistitutkija, joka osallistuu aktiivi-
sesti oikeus- ja hallintokielen tutkimukseen. Hin viitteli tohtoriksi vuonna
2007 kunnallisia palveluja koskevista padtoksista.® Tiilild toimii Kotimais-
ten kielten tutkimuskeskuksessa ja myotivaikuttaa siten virkakielen laadun
parantamiseen virkamichiston piirissa. Télld kertaa hén tarkastelee artikke-
lissaan oikeuskielen ja yleiskielen suhdetta viidesti eri nikokulmasta: tul-
kintasuhde, soluttautumissuhde, omimissuhde, hierarkiasuhde ja ohjailu-
suhde. Jaottelu on uusi ja raikas ja siten myos hedelmaéllinen.

Taidehistorioitsijan nikokulma

Oikeudellinen kommunikaatio ei ole pelkdstéén kielté: myds oikeuseldméssa
viestitddn vertauskuvallisesti. Niinpéd oikeudenkdyntid voidaan tarkastella
ndytelménd, jonka puitteet (oikeussalin rakenteet), osapuolten vaatetus ja

7 Aino Piehl: Finland Makes Its Statutes Intelligible: Good Intentions and Practicalities’,
teoks. Wagner; A. & Cacciaguidi-Fahy, S. (eds): Obscurity and Clarity in the Law. Prospects
and Challenges (Aldershot, Hampshire: Ashgate 2008), s. 155.

8 Ulla Tiililé: Tekstit viraston tydssi. Tutkimus etuuspéitdsten kielesti ja konteksteista
(Helsinki: SKS 1108, 2007).
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seremoniat viestittavét oikeuden asemasta ja sen palvelijoiden roolista tés-
sd ndytelmissd.” Niitd seikkoja ei suinkaan koeta yhdentekeviksi, kuten
Englannista poimittu esimerkki osoittaa.

Englannissa tuomarin ja asianajajan asuissa on vanhastaan eroja. Jopa
niiden yksityiskohdat on tarkoin saénnelty.!” Tdmai perinne merkitsee, ettd
osapuolten vaatetukseen sisdltyy tarkeitd semioottisia viestejd asiantunte-
ville juristeille. Ei olekaan yllattavaa, ettd vaatteilla kommunikoimisesta on
ajoittain syntynyt vakavia kiistoja. Vuoden 1990 Courts and Legal Serv-
ices Act antoi ldhtokohtaisesti toimistotehtévid hoitaville asianajajille (soli-
citor-advocates) oikeuden ajaa juttuja ylemmissa tuomioistuimissa. Néille
ei kuitenkaan suotu oikeutta kéyttdd varsinaisten oikeudenkéyntiasianaja-
jien (barristers) perinteistd asua; erityisesti peruukki on heilta edelleen kiel-
letty. Solicitor-advocate-asianajajat ovat protestoineet titd vastaan voimak-
kaasti. Heiddn mukaansa ammatti-imagoa olennaisesti vahvistavan asun
kieltdminen tilanteissa, joissa toista osapuolta edustaa barrister, on omiaan
viestittdmaén solicitorin ammatillisesta ja tiedollisesta alemmuudesta juh-
lavasti pukeutuneeseen barristeriin verrattuna. Tdmé voi vaikuttaa siihen,
miten vakuuttavana solicitorin argumentaatiota pidetdén, ja siten estda ju-
tun tasapuolisen ratkaisemisen.!!

Oikeuseldamé muodostaakin tirkeén kohteen esineiden ja muotojen sym-
boliikkaa tarkastelevalle semioottiselle tutkimukselle. Téllaisessa tutkimuk-
sessa huomion kohteena ovat osapuolten asujen lisiksi mm. oikeuspalatsi-
en rakenne ja lainkdyton esineistd (patsaat, taulut, sinetit jne.). Liséksi tuo-
mioistuinrakennusten seinilld (samoin kuin sineteissd) on usein kirjoituk-
sia, erityisesti latinalaisia lauseparsia, joilla on oikeuslaitoksen asemaa ko-
rostava representaatiotehtava.

°  Heikki E. S. Mattila: Vertaileva oikeuslingvistiikka (Helsinki: Kauppakaari 2002), s. 68—
70, ja idem, Comparative Legal Linguistics (Aldershot: Ashgate 2006), s. 49-51.

10 Suomen korkeimman oikeuden presidenttii vastaavan lordipresidentin vahvistamassa
ohjesddnndssé (directive of Lord Chief Justice, 1992) lausutaan mm.: ”When sitting in the
Court of Appeal (Criminal Division), High Court Judges, like other members of the Court of
Appeal, wear a black silk gown and a short wig, as they do in Divisional Court. When
dealing with criminal business at first instance in the winter, a High Court judge wears the
scarlet robe of the ceremonial dress but without the scarlet cloth and fur mantle. When
dealing with ...”.

' Shaeda Isani: Visual Semiotics of Court Dress in England and Wales: Failed or Success-
ful Vector of Professional Identity, in 4. Wagner & W. Pencak (eds.) (2006): Images in Law
(Aldershot: Ashgate, 2006), s. 51-70.
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Erityisen selked esimerkki on Puolan korkeimman oikeuden uuden, vuon-
na 1999 valmistuneen palatsin koristelu. Rakennus on arkkitehtonisesti vai-
latinalaisia maksiimeja. Néitd maksiimeja on yhteensd 86. Pddosin ne on
otettu Digestasta tai ne palautuvat tdhin lakiteokseen. Esimerkiksi ensim-
mdiseen pylvddseen on kaiverrettu korruption vastainen maksiimi: Qui Mu-
NUS PUBLICE MANDATUM ACCEPTA PECUNIA RUPERUNT, CRIMINE REPETUNDARUM
POSTULANTUR (’Ne, jotka rikkovat virkavelvollisuutensa ottamalla vastaan
rahaa, asetetaan syytteeseen lahjomarikoksesta’).!> Suomesta puolestaan
voidaan mainita vaikkapa Vaasan vanhassa hovioikeudentalossa sijaitseva
friisi: Gustavus III R. S. anNo iMP. XTI EXTRUXIT THEMIDIQUE DICAVIT (°Ruot-
sin kuningas Kustaa III rakensi ja pyhitti Themikselle hallituskautensa 12.
vuonna’)."3

Oikeuspalatsien ja niiden esineiston symboliikkaa tutkitaan erityisesti
taidehistorian piirissid. Suomessa alan johtava tutkija on dosentti Virpi Har-
Jju. Hén on viitellyt filosofian tohtoriksi vanhan Vaasan hovioikeudentalos-
ta ("Themiksen temppeli. Vanhan Vaasan hovioikeudentalo Kustaa III:n
valistuspyrkimysten monumentti’, 1997). Han on myds toimittanut ja paa-
osin kirjoittanut Vaasan hovioikeuden 220-vuotisjuhlakirjan (’Muistoja
Themiksen nayttdamoltd’, 1996) sekd jarjestanyt Eduskunnan kirjastossa
vuonna 2000 pidetyn Oikeuden kuva -nédyttelyn ja toimittanut néyttelyn
pohjalta samannimisen julkaisun. Dosentti Harjun artikkeli, jossa oikeuden
sanaton kieli ilmenee taideteosten muodossa, tdydentéa olennaisesti juristi-
en ja lingvistien ndkdkulmaa oikeudelliseen viestintddn. Artikkelissa kir-
joittajan analyysin pohjana ovat korkealuokkaiset, vaikuttavat taideteosten
valokuvat, jollaisia juridisen alan teoksissa ei juuri esiinny.

" Witold Wotodkiewicz (red.): Regulae luris. Lacinskie inskrypcje na kolumnach Sadu Naj-
wyzszego Rzeczypospolitej Polskiej (Regulae luris. Latinalaiset piirtokirjoitukset Puolan
tasavallan korkeimman oikeuden pylviissa. Warszawa: Wydawnictwo C. H. Beck, 2001), s.
13-14 ja 17-21.

13 Virpi Harju (toim.): Muistoja Themiksen ndyttiméltd — Minnen frin Themis skddebana
(Helsinki: Valtion taidemuseo ja Vaasan hovioikeus 1996), s. 19.
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RELATIONSHIP OF LAW AND LANGUAGE

The legal system is expressed in legislation, that is, authoritatively adopted
documents such as parliamentary acts, decrees and international treaties. In
addition, the contents of the legal system can be read also in the documents
that public authorities, courts of law and others produce when they apply the
legislation or exercise their power in some other way. In civil society, lan-
guage is used to perform acts that have legal effects.

A piece of legislation is by nature an abstraction. The expressions used
therein must be sufficiently general to cover all phenomena and situations that
are intended to be covered, but at the same time as precise as possible, that is,
with the least possible amount of ambiguity written into them. The drafters
must decide whether they are writing primarily to those applying the law or
otherwise acting by virtue of legal authority, or to the public at large.

According to the prevailing view, the sentences or clauses in legislative text
are not legal norms per se, but merely receptacles of information about norms.
Legal norms keep eluding us, and we try to grasp them by reference to texts.
This activity we call interpretation. At times, the legislator extends a helping
hand to the applier by supplying a legal definition: The legal text itself defines
how a given term is to be understood in that particular context. In this way, the
legislator also exerts its authority over language.

122



Antero Jyrinki

Oikeuden ja kielen suhde

Kuulijakunnalle, jossa on muitakin kuin oikeustieteilijditd, on hyvé aluksi
todeta, ettd kaikki juristit ovat kielity6ldisia, myds ne heistd, jotka etenevit
oikeustieteessd perustutkintoa pitemmélle. Kieli on tirkedssé osassa heiddn
tydssddn. Oikeusjérjestys, jonka ymparilla tyo liikkuu, saa ilmauksensa sdd-
dosteksteissd, auktoritatiivisesti vahvistetuissa asiakirjoissa, kuten laeissa,
asetuksissa ja kansainvilisissd sopimuksissa. Oikeusjéirjestyksen sisdltod
luetaan my0s niistd asiakirjoista, joita julkiset viranomaiset, tuomioistui-
met tai muut, tuottavat saddoksid soveltaessaan tai kdyttdessddn muutoin
toimivaltaansa yksittiisissé tapauksissa. Kieltd kdyttden suoritetaan kansa-
laisyhteiskunnassa toimia, joille haetaan oikeudellista vaikutusta.

Oikeuden sidonta kieleen on ldhes purkamaton. Vain aivan alimmalla
konkreetilla tasolla voidaan havaita siirtymisti teksteisté pelkkiin merkkei-
hin tai eleisiin, kuten liikenteessd, kun autoilija 1dhestyy graafisesti muo-
toiltua litkennemerkkié (oikeusnormi) tai kun hinti vastassa on poliisimie-
hen kéddenliikkeelld antama pysdhtymiskédsky (oikeusnormin antaman toi-
mivallan kdyttiminen).

Oikeuden kieli julkisissa asiakirjoissa ei ole varsin viatonta kielti ja kie-
lenkéyttod. Se on vallan kieltd. Kaikki ihmiset ovat Hobbesin lapsia, ja kéyt-
tdytymisen sddnt0ja tarvitaan, jotta he pysyisivit poissa toinen toisensa
kurkusta. Oikeuden sana puolestaan muuttuu, jollei oikeusalamainen anna
sen vaikuttaa kayttdytymiseensd, helposti julkisen voimankéyton lihaksi.
Sanan takana on valtion vikivaltakoneisto.

Itse asiassa oikeuden kielen kytkentd valtaan on vield kattavampikin.
Oikeussddnnoilld on merkittdva osuus kaiken julkisen ja muun yhteiskun-
nallisen vallankdyton hyviksyttaviksi tekemisessd, ja oikeuden kieli valit-
taa tatd legitimaatiota. Se tukee valtaa téllad tavoin. Jopa yksittéisilld oikeus-
kielen ilmaisuilla on tehtdvénsa arvojen valittdimisessd. Ei ole yhdenteke-
vii, puhutaanko lakitekstissa toimeentulotuesta vai koyhédinavusta.
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Toisaalta sdddostekstit voivat myds tietoisesti kdtked asioita.. Ei ole
sattuma, ettd nykyisen perustuslain teksti vasta 8 luvussa ottaa esille Suo-
men jdsenyyden Euroopan unionissa, ja siindkin hieman piiloisella taval-
la. Se oikeustila, ettd tdssd maassa on rinnakkain voimassa kaksi oikeus-
jarjestystd, ei edes néistd kaikkein keskeisimmén sdadostekstin kohdista
kunnolla selvid. Vuoden 2000 perustuslakia sdddettdessd nédytti olevan
tarkedd, ettei tuota kahden oikeusjérjestyksen regiimid nékyvasti koros-
tettaisi.

Oikeusnormit eivdt kuulu olemisen vaan pitdmisen maailmaan. Oikeu-
den kieli ei ole Sein-kielti, kertomusta siitd, kuinka asiat ovat. Se on sda-
dosteksteissd pddosin Sollen-kieltd, se osoittaa, miten pitéé olla. Se, joka
lukee sdddostekstejd, ei kohtaa totuutta vaan auktoriteetin, toivottavasti
kuitenkin auktoriteetin, joka on pyrkinyt oikeudenmukaisuuteen.

Oikeuskielen, ja tdssd puhun erityisesti saiddoskielestd, tulee tayttad oikeas-
taan kohtuuttoman monta vaatimusta. Sdddoksen luonteeseen kuuluu abst-
raktius: siihen siséltyvien ilmausten tulee olla riittdvén yleisid kattaakseen
kaikki tarkoitetut eldménilmidt ja tilanteet. Samalla sen ilmaisujen tulee
kuitenkin olla mahdollisimman tdsmaéllisid, niin vdhdn moniselitteisid kuin
mahdollista. Lisdksi saddoksen kirjoittajien ja hyviksyjien on otettava kan-
taa siihen, puhutteleeko siind kaytetyn kielen valitykselld eliitti eliittid vai
kansan valitsema edustuslaitos jokaista kansalaista. Toisin sanoen: on paa-
tettdva, kirjoitetaanko sdddosteksti ensi sijassa lain soveltajille ja muille
lain mukaisen toimivallan kayttdjille vai kaikelle kansalle.

Saadostekstin pitdisi ndet luonnollisesti olla jokaisen lukutaitoisen ja tay-
si-ikdisen ymmarrettiavissi, koska jokaisen oletetaan ohjaavan kayttiyty-
mistidédn oikeusjérjestyksen mukaan. Tietimdttomyys laista ei vapauta ke-
tddn sen velvoituksista. Suomessa kaytetédénkin sdddosteksteissd mahdolli-
simman paljon arkikieltd, mutta ndissd puitteissa sdddosten kirjoittaja tur-
vautuu mielellddn tiettyihin lainkirjoittamisen kotimaisessa traditiossa va-
kiintuneisiin ilmaisuihin ja lauserakenteisiin. Aéritapauksessa siini siis kui-
tenkin juristi, lain kirjoittaja, puhuu toiselle juristille, viime kddessé lain
soveltajalle.

Maallikkojen tilannetta téssd kohtaa ehké parantaa tosin se, ettd suoma-
lainen oikeuskieli on ilmaisujensa puolesta suhteellisen kansanldheisté, mika
johtunee, paitsi muusta myos siitd, ettd maan enemmiston kieltd 1dhdettiin
kehittimién oikeuskieleksi melko myShéén, Elias Lonnrotin toimin 1860-
luvulla. Lain kirjoittamisen traditio on siis suomen kielen puolella aika ly-
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hyt, ja termit meilld ovat yleisesti kansan ymmarrettdvissa helpommin kuin
— tietyn pitkén historiallisen kehityksen takia — moniaalla ulkomailla.

Ammattitermeja tai ei, kun oikeuden sisilto vilittyy ensi sijassa kielen avul-
la, oikeus altistuu samantapaisille epatdsmaéllisyys- ja epamaardisyysteki-
joille, mitka kielelliseen kommunikaatioon yleensidkin siséltyvat. Oikeus-
kieli on pakostakin jossain mairin epatdsmaéllistd; se jattdd vaihtoehtoja,
joista tulkitsijan on tehtdva valintansa.

Oikeustieteessd puhutaan mielellddn normin etsimisesté ja 10ytdmisesté.
Vallitsevan kisityksen mukaan sédddostekstin virkkeet tai lauseet eivét it-
sessddn ole normeja, ne sisdltivét vain informaatiota oikeusnormeista, ja
noiden kielellisten ilmaisujen takaa me koetamme 10ytdd oikeusnormeja.
Oikeusnormit pakenevat meitd kaiken aikaa, ja silti me pyrimme eri kei-
noin saamaan pitdvén otteen niistd. Sanomme tité toimintaa tulkinnaksi.

Tulkinnan kohteena ovat siis ensi kddessd sdddostekstit, ja tulkinnalle
lainoppi on kehittdnyt omat sddntonsa. Sellaisia ei taas lainsdétéjé ole juuri-
kaan antanut — sen velvoittavan mutta sangen yleisluontoisen sddnnon li-
séksi, ettd kaikessa viranomaistoiminnassa on noudatettava lakia.

Osviittaa tekstin ymmaértémiselle haetaan ensi sijassa lain valmistelu- ja
kasittelyvaiheen asiakirjoista ja sen ohella tekstin ympérille syntyneestd
oikeuskéytinnostd. Soveltaja etsii vastaavuutta todellisuudessa esiintyneen
tilanteen ja sdddostekstiin siséltyvan abstraktin tilannekuvailun valilld. Ajan
mittaan, yhteiskunnan olojen muuttuessa sdddoksen hyviksymisen jéilkeen,
tulkitsijan eteen saattaa nousta kysymys, kuinka kauas hin voi tai hinen
pitdd irtautua siitd, mika ensi ndkemalté (prima facie) ndyttaisi olevan esilla
olevaan yksittdistapaukseen ldhinnd soveltuvan sdddostekstinkohdan eli
oikeusnormilauseen sisdlto. Tédssd vaiheessa tulkitsija voi normia etsies-
sddn pyrkia ottamaan etdisyyttd tuollaiseen tekstikohtaan ja hakemaan nor-
mia esimerkiksi asianomaisen sdéddoksen kokonaisuudesta.

Saddostekstien tulkinnan ja yleensé oikeudellisen ajattelun avuksi lain-
oppi on kehittinyt oikeudenalakohtaisia peruskdsitteitd. Ne saavat ilmi-
asunsa fermeind, jotka voivat hiipid myos sdddosteksteihin. Termien sisél-
tod pyritiddn lainopissa madritteleméén siten, etti niissd padstddan mahdolli-
simman suureen yksimielisyyteen. Aika ajoin lainsdéaatdja, nykyisin kai yha
useammin, tulee avuksi esittdmalld niin sanottuja legaalimddritelmid: saa-
dostekstissd madritiddn, mité tietylld termilld on siind yhteydessd ymmar-
rettdva. Néin lainsditija ottaa hallitakseen kielté.
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Kun oikeus ja kieli kietoutuvat toisiinsa, on tissi sidoksessa mukana mui-
takin aineksia, kuten kansallinen kulttuuri siithen aikojen kuluessa sulautet-
tuine kansainvilisine vaikutteineen. Samaan yhteyteen kietoutuu myds val-
tion koko yhteiskunnallinen ja poliittinen jarjestys. Mitd keskeisempi jokin
kasite tai instituutio on, sitd vaikeampi on ymmartid sen nykyisyyttd, el-
lemme tiedd jotain myds menneisyydesta, joka eldd keskuudessamme oi-
keuskielen ilmaisuissa ja kéédnteissa.

Kaikki nuo kytkennit kohtaa tiheimmin kaiketi oikeusvertailija tai oi-
keuslingvisti omassa tutkimusty0ssaian. Mutta ne saattavat tulla myos muita
oikeustieteilijoitd vastaan helpommin kuin voisi kuvitella. Kansainviélis-
tymisen, globalisaation ja integraation aikana lisdéntyy taipumus turvau-
tua oikeudellisiin siirrdnndisiin, siirtdd oikeudellisia késitteitd ja instituu-
tioita kansallisesta oikeusjarjestelméstd toiseen, vieldpa niin, ettd kansalli-
siin sdddosteksteihin kirjoitetaan vieraista teksteistd suoraan lainattuja tai
kadnnettyjd oikeudellisia termejé taikka kokonaisia oikeusnormilauseita.
Siirto voi kiydé pdinsé teknisesti, mutta epdonnistua aineellisesti: uusi oi-
keusympdéristd joko hylkii muualla kehitettyd siirrinndistd totaalisesti tai
sitten siirrdnndisen siséltd kdytdnnossd muuttuu alkuperdisestd joksikin
toiseksi.

Historiallisesti merkittdva ja samalla jannittava yritys kéyttaad oikeudellista
siirrdnndistd voidaan kirjata tapahtuneeksi Porvoon valtiopdivilld vuoden
1809 alussa. Kysymys oli keisari Aleksanteri [:n hallitsijanvakuutuksesta
vastavalloitettujen suomalaisten maakuntien sdéddyille. Varsinainen vakuu-
tus oli vendjankielinen, mutta se kddnnettiin myds suomeksi ja ruotsiksi.
Siind keisari vakuutti jattdvénsd voimaan vasta valloitetun alueen uskon-
non ja perustuslait sekd sdétyjen privilegiot. En puutu téssd vakuutuksen
vendjankielisen tekstin ilmaisuihin ja siséltoon. Mutta valtiopdivien ava-
jaispuheessa keisari teki ranskaksi selkoa tdmén asiakirjan siséllosta ja lau-
sui siind muun muassa: ”J’ai promis de maintenir votre Constitution, vos
loix fondamentales.” (Lupasin pitdd voimassa teidén konstitutionne, teidan
fundamentaalilakinne.)

Ranska oli se kieli, jolla eliitti tuolloin kommunikoi keskenéén, yli val-
tiollisten rajojenkin, ja Ranskan tapahtumat antoivat sisidltod vanhoille ja
uusille termeille. Nyt esilld olevassa yhteydessd on tirkedd huomata, ettd
ranskalaisessa vuoden 1789 jélkeisessé kielenkdytdssa loi fondamentale,
mielellddn monikollisena (kuten keisarin puhetekstissi), viittasi mahdolli-
simman selvésti vanhaan yhteiskuntajarjestelméén (I’ancien régime), joka
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oli kumottu. Siind jarjestelméssé sdityjd ei ollut ennen vuotta 1789 sataan
vuoteen kutsuttu koolle.

Termi constitution yksikollisend (kuten keisarin puhetekstissd) puoles-
taan viittasi uuteen jarjestykseen, vallankumouksen jélkeiseen aikaan.

Ruotsin kustavilaisessa jarjestelmissd Ranskan tapahtumia oli vierok-
suttu. Ruotsissa, jonka itdinen puolisko nyt erotettiin siitd, oli edelleen pu-
huttu fundamentaalilaeista. Rinnakkaistermiksi oli vahitellen noussut grund-
lag, mutta kustavilainen jérjestelma, vaikka se oli ldhestynytkin yksinval-
tiutta, ei ollut perusrakenteeltaan sellainen kuin Ranskassa ennen vallanku-
mousta. On mahdollista, ettd vanha kettu, G: M. Sprengtporten, joka luulta-
vasti kirjoitti keisarin puheen, tajusi tdimén eron ja sujautti dsken mainitut
ranskankieliset termit molemmat aivan rinnakkain keisarin puheeseen tar-
koittamaan sité, ettd nyt valloitetuille suomalaisille maakunnille vahvistet-
tua jdrjestystd ei sopinut tdydellisesti rinnastaa Ranskan ancien régime
-jdrjestelmddn. Aleksanterin puolestaan voi jo Porvoossa olettaa tunteneen
oman aikansa kielenkdyton vivahteet — hidnhén kévi viisi vuotta Porvoon
jéalkeen voitetussa Ranskassa asiantuntevaa keskustelua uudenaikaisen val-
tiosddnnon seikoista.

Nyky-Suomessa kdénnetdén constitutio-termin erikieliset toisinnot val-
tiosddntooikeudellisissa yhteyksissé joko perustuslaiksi tai valtiosdannok-
si, aina sen mukaan,tarkoitetaanko kasitteellisesti yhté, vaikeassa jarjestyk-
sessd muutettava sdddosti vai jotain sitd laajempaa eri sdddosten kokonai-
suutta. Erottelu on véhén sama kuin ruotsissa: grundlag/statsforfattning.

Melkein kaksisataa vuotta Porvoon jilkeen, nyt menossa olevalla vuosi-
kymmenelld, sama constitutio-termi nousi taas vaivaamaan suomalaista ja
oikeastaan koko eurooppalaista keskustelua. Nyt kysymys oli Euroopan
yhteison perustamissopimuksen ja Euroopan unionista tehdyn sopimuksen
korvaamisesta yhdelld ainoalla valtioiden viliselld sopimuksella. Sen nimi
oli englanniksi Treaty establishing a Constitution for Europe ja ranskaksi
Traité établissant une Constitution pour I’Europe.

Enté suomeksi? Kuinka uuden unionisopimuksen nimi oli kddnnettava?
”Valtiosdantd” ei monista syistd sopinut sithen, ei senkédéan vuoksi, ettd Eu-
roopan unioni ei ole valtio. Siis sopimuksen nimeksi kéénnettiin Sopimus
Euroopan perustuslaista. Valtioon sekin viittasi, ’perustuslaki” kun oikeus-
suomessa on tdhén asti tarkoittanut juuri yksittdisen valtion keskeistd sié-
dostd. Oletettavasti sama mielleyhtyma toimi Alankomaissa ja Ranskassa,
joissa kummassakin sopimus kaatui kansaniddnestyksessi. Sopimuksen ni-
men ehka katsottiin liiaksi viittaavan EU:n liittovaltiollistumiseen, oli tima
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todellisuutta tai ei. Kdyttdimalla termié “peruskirja” olisi tuollaisista ongel-
mista selvitty, mutta timén termin eurooppalainen vastine (la Charte, the
Charter) ei ndkojédan ollut sopimuksen suunnittelijoille kelvannut.

Perustuslakisopimukseen tiahtddva hanke raukesi, ja sen korvaava joskin
toistaiseksi vield voimaantuloaan odottava Lissabonin sopimus on séilytta-
nyt EY:n/EU:n perussopimusten vanhat nimikkeet, vaikka muutosten asia-
sisélto ei siind ole kaatuneeseen sopimushankkeeseen verrattuna paljon-
kaan muuttunut.

Oikeuskieltd tarkasteltaessa voidaan huomio muutenkin kiinnittdd Euroo-
pan unioniin. EU on monikielinen yhteiso seké instituutioidensa etti jdsen-
valtioidensa tasolla. Jokainen jdsenvaltio on liittyessdén saanut omat viral-
liset kielensd unionin institutionaalisiksi kieliksi. Jarjestely on ainutlaatui-
nen maailmassa. Térkein tdmén periaatteen sovellus on se, ettd EU:n sdé-
dokset laaditaan ja julkaistaan kaikilla EU:n virallisilla kielilld. Tdma on
olennaista, koska osa noista sdddoksistd on suoraan sovellettavissa kaik-
kialla unionin alueella ilman jésenvaltioiden omia voimaansaattamistoimia.

Unionin virallisten kielten yhdenvertaisuus sdddostekstejd laadittacssa
ei ole ongelmatonta. Yhteisestd eurooppalaisesta kulttuuriperinndsté huoli-
matta jisenvaltioiden oikeuskulttuureissa on merkittidvid eroja, joita kan-
salliset oikeuskielet selvisti heijastelevat. Vaikka unionia voi pitéé eri oi-
keuskielten sulatusuunina, erikieliset sdddostoisinnot saattavat lopputulok-
sessaan erota sisdlloltadankin.

EU:n sédddosluonnosten kieli on tavallisesti ranska, joskus sen rinnalla
saksa tai englanti. Erindiset tekniset syyt, kuten sdddostekstin jakaminen
jaksoihin, joihin soveltamisvaiheessa ja tuomioiden kommenteissa myo-
hemmin viitataan, edellyttavit oikeudellisten tekstitoisintojen sovittamista
yhteen ja samaan kaavaan. Pohjana on tavallisesti ranskan kielen rakenne.
johon muitten kielten on enemmaén tai vihemmén mukauduttava. Muun-
kielisissé tekstitoisinnoissa siten kieli alistuu EU:n instituutioiden tarkoi-
tusperille.

EU:n tuomioistuin voi tormiti siithen, ettd erikieliset tekstitoisinnot joh-
dattavat toisistaan poikkeaviin ratkaisuihin. Téllaisissa tapauksissa lingvis-
tiikka on siirrettdva syrjaan. Tuomioistuin tutkii, miké toisistaan ehka poik-
keavien kielitoisintojen sisdltdmistd merkityksistd parhaiten vastaa sen sdé-
doksen tarkoitusta, jonka osa sovellettava sdédnnds on, sekd EU:n yleisid
tavoitteita. Oikeusvarmuuden nidkdkulmasta téllainen liikkumavara on ar-
veluttava.
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Unionin sdddosten, asetusten ja direktiivien, kirjoitustekniikka eroaa aika
paljon esimerkiksi Suomessa noudatetusta. Kirjoitustapa on esimerkiksi
kasuistisempi, yksityiskohtaisempi kuin Suomessa. Suoran sovellettavuu-
den takia erolla on merkitystd. Eroa liséd se, ettei EU:n jdrjestelmésséd —
toisin kuin Suomessa — lainséddtijén tarkoitus ilmene esitdistd, joihin on
dokumentoitu sdddoksen valmistelun ja eduskuntakisittelyn vaiheet ja pe-
rustelut. Jos tekstin kattavuudesta jasenvaltiossa tulee ongelmia, on ratkai-
sua etsittdvad suoraan perustamissopimusten yleisista periaatteista.

Oikeuskielen kanssa tydskentelevén ei ole vaikea 16ytdd hengenheimolai-
sia tai samantyyppisestd materiaalista kiinnostuneita tutkijoita muiden tie-
teiden alalta. Normatiivisella puolella ldhinna lainoppineita ovat ehka teo-
logit. Suotta ei lainopille ole kehittynyt rinnakkaisnimikkeeksi oikeusdog-
matiikka. Yksi keskeinen ero on kuitenkin siini, ettd teologeilla on hyvin
vihén valtaa vaikuttaa siihen, ettd heidén tutkittavanaan olevia Raamatun
tekstejd muutettaisiin. Oikeustieteilijd voi sen sijaan, havaitessaan tarvetta
tekstimuutoksiin, siirtdd tyonsé painopisteen oikeuspoliittisen keskusteluun.
Suomen kielen tutkimuksen oikeakielisyyshaarassa tutkijat puolestaan jou-
tuvat suosittamaan, mika kielenkdytossd on oikein ja mika ei. Téllaisten
suositusten julkistaminen ldhestyy (sosiaalisen) normin asettamista.
Ei-normatiivisella puolella taas on mahdollista 16yté4 analogioita kirjal-
lisuudentutkimuksen ja oikeustieteen kesken. Kummallakin tieteen alalla
tekstit ovat hyvin keskeisen huomion kohde. Yhteiskuntatieteissa poliittis-
ten dokumenttien siséllon erittely nousi Suomessa joskus 1970-luvulla suo-
situksi metodiksi. Tatd metodia voi soveltaa samoihin dokumentteihin, joista
oikeustiedekin on kiinnostunut. Viimeaikaisia aluevaltauksia kotimaisessa
tutkimuksessa on poliittisen kulttuurin késitehistoria, suomalaisten kasit-
teiden tarkastelu eurooppalaisten késitteiden muunnoksina. Siind missé oi-
keustieteilija etsii kdsitteen pysyvyytta, kdsitehistorioitsija puolestaan mie-
lelladn 16ytaa oikeuskielenkin tekstien takaa késitesisaltojen muuntelua.
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RELATIONSHIP BETWEEN LEGAL LANGUAGE AND
STANDARD LANGUAGE: FIVE PERSPECTIVES

In this paper, I consider the relationship between legal language and standard
language from the perspective of their proximity: after all, standard language
does provide the basis for legal language. Although their relationship is pre-
dominantly peaceful and often even unnoticeable, the fact that these linguistic
forms are separate and differ from each other is occasionally very clear; it may
even be manifest as downright conflict. I consider these situations from five
perspectives. Firstly, in my view, a relationship of interpretation exists be-
tween standard language and legal language. This is manifest, e.g., in situa-
tions where legal language is accommodated for the purposes of drafting offi-
cial communications by bringing it closer to standard language. Secondly, I
talk about a relationship of infiltration, which I use to refer to a situation where
one linguistic form is infiltrated into another more or less non-deliberately or
at least without the presence of any established features of loaning. Thirdly, by
a relationship of adoption, 1 refer to, e. g., a situation where a standard-lan-
guage word is adopted into legal language, but its meaning is restricted in a
way which differs from standard language. The fourth relationship I discuss is
the relationship of hierarchy which I use, on the one hand, to refer to a status
relation between legal language and standard language based on, e.g., the fear
of rewriting texts written in legal language. On the other hand, I use the con-
cept to talk about concrete hierarchical relationships between texts in situa-
tions where, e.g., an obligation prescribed by law is rewritten in a different
form in a normative text of a lower level. The fifth relationship I consider is
the relationship of direction, a meta-level relationship used to express concep-
tions of language and different obligations in particular.

Generally, all the relationships work in two ways: For example, legal lan-
guage can be used in standard-language texts (in pieces of news: homicide,
murder, involuntary manslaughter) or standard language may be incorporated
into legal language (common-law marriage in the National Pensions Act). The
different relationships do not exclude each other, either. They are connected
by language use and various activities, and can exist simultaneously. They are
often relationships between texts that are determined by different intertextual
regularities and practices.

When considering the relationships between linguistic forms, I use the terms
legal language and standard language to refer both to styles and texts related
to specific activities. I also use these terms to discuss language use, thus ex-
tending my analysis to cover language users and attitudes related to language,
as well as to the conscious and unconscious deeds done by texts. Among the
examples I use, legal language is represented by the language of regulations,
i.e. the language used in laws and decrees. In turn, standard language is repre-
sented by social benefit decisions; the examples clearly display how woolly
the boundary between the linguistic forms is.
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Oikeuskielen ja yleiskielen suhde:
viisi ndkokulmaa

Tarkastelen téssi artikkelissa oikeuskielen ja yleiskielen suhdetta viidestd
eri nakokulmasta. Nden niiden valilla 1) tulkintasuhteen, 2) soluttautumis-
suhteen, 3) omimissuhteen, 4) hierarkiasuhteen ja 5) ohjailusuhteen. Nama
suhteet eivit sulje toisiaan pois. Ne liittyvit kielenkdyttdon, erilaisiin toi-
mintoihin ja voivat olla samanaikaisesti olemassa. Usein kyse on tekstien
vilisistd suhteista, joita madrittdvat erilaiset intertekstuaaliset lainalaisuu-
det ja kdytdnnét. Esimerkiksi lainautuminen voi olla tyypillistd vain yhteen
suuntaan, tietyisti teksteistd toisiin.!

Lahtokohtani on, ettd oikeuskielen ja yleiskielen suhde on tiivis ja enim-
maikseen seesteinen. Koska oikeuskieli pohjautuu yleiskieleen, nédin on pa-
kostakin oltava. Suhteen tarkempi arviointi riippuu kuitenkin siitd, miten
kyseiset kdsitteet maaritelldan. Eri kielimuodot voidaan nimittdin méaéritel-
14 ja erottaa toisistaan joko tyylillisin tai toiminnallisin kriteerein. Kun maa-
rittelyn pohjana on tyyli, arvioidaan esittdmisen ja ilmaisemisen tapoja:
millaisia sanoja ja rakenteita vaihtoehtoisten ilmaisutapojen joukosta kay-
tetddn. Kun miérittely perustuu toiminnalliseen ndkdkulmaan, tarkastelta-
vana on se, millaisessa tilanteessa, toimessa tai tehtdvassa kieltd kdytetaén.
Usein tyyli ja toiminta kulkevat kési kidessa niin, ettd esimerkiksi oikeu-
denkdytossa viljellddn tietyntyylista kieltd.?

Toisinaan tyyli ja toiminta eivit kuitenkaan lankea yhteen. On mahdol-
lista kuvitella vaikkapa tilanne, jossa tuomari kéyttiai oikeussalissa slangia.
Tiéllainen tilanne ei ole vain fiktiivinen, vaan voi tulla vastaan esimerkiksi

' Ks. esim. Anna Solin: Tracing Texts. Intertextuality in Environmental Discourse. PIC
Monographs 2. Department of English, University of Helsinki, Helsinki 2001.

2 Ks. esim. Vijay Bhatia: Cognitive structuring in legislative provisions. Teoksessa J. Gib-
bons (ed.): Language and the Law s. 136-155, Longman, London and New York 1994;
Heikki E. S. Mattila: Vertaileva oikeuslingvistiikka. Kauppakaari, Lakimiesliiton kustan-
nus, Helsinki 2002.

131



Ulla Tiilild

silloin, kun tuomioistu